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WHEREIN it :g previded that the State shculd exercise j:ts
and authoricy through ths chosen representatives af rhe seap

THE _CONSTITUTION OF THE REPUBLIC OF THE MALDIVES

(date of enactment of the
Constitution to be entered)

ALL PRAISFE UNTO ALLAH, THE CHERISEER, SUSTAINER, EVOLVER AND
PERFECTOR OF THE WORLDS, AND BLESSINGS AND PEACE BE UPON OUR
PROPHET MUHAMMAD, THE LAST OF THE PROPHETS AND MESSENGERS AND
UPON HIS FAMILY AND UPON HIS COMPANIONS.

PREAMBLE

WYHEREAS the Maldives has alwayrs been a self-governing ceuntry;

AND WHEREAS more than eigh+ centuries have elapsed sircse the
People of the Maldives checse and accepted the sacred religion of

Islam;
AND WHEREAS the Citizens' Special Majlis representing the pneopls
of tkhe Maldives have resoived *o frame for the sovereizn inde-

pendent state of the Maldives a Constitution:

’m— e;

oy

) WHEREIN are enshrined the Principlss or democracy, reedecm
2quality, tolerance and social justice as eniinclated by Islam:

'ﬂ W I.RE-M . ' 1 f1: 1 } e - 2 ~ X P |
SHEREIN are gvaranteed the fuindamental rights of personal

! liserty, rvight to sreperty, equality of status, equality berfore
the law andg freadem of thought, zxpression and association;

LY
WHEREIN are safeguarded the integrity of the territory cf ke
country, irs independence andg all its rigznts incliuding its

- Sovereign vights over land, sea and air;

SO THAT =zhe people cof the Maldives may prosper and attain their

- rightful placa amongst the nations of the world, and make their
Tull contribution towards international p2ace and ths progress
2nd happinsss of humanitw:

-~ NOW THEREFORE “e, the pecple of the Maldives, through oyr
r'epresentatives in the Citizens’ Spec:ial Majiis do nereby adopt,
eénact and give to ourselves this Constitution on

- this .............. day of the Eijrah 1411 ....... corresponding
with the .......... day of ......... 199...

]

L]

g
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CHAPTER I

THE REPUBLIC OF MALDIVES

The Maldives is an independent, sovereign, democratic
republic founded on the Principles of Islam and organised as
a unitary state. It shall be known by the name of the
Republic orf the Maldives. Hereinafter in this Constitution

the Republic of the Maldives shall be referred to as the
Malidives.

THE POLITICAT, TERRITORY OF THE MALDIVES

The political territory of the Maldives shall consist of the
land, the sea, the sea-bed, the sub-soil situated beneath
the sez2 and the ccntinental shelf and the air of the area
being included in a 1line drawn through the points in the
geographical map set out in the First Schedule. The
Citizens’ Majlis shall determine the number of Ateolls the
said area is to be divided into for administrative purposes.

POPULAR BASIS OF STATE SOVEREIGNTY

nlitical sovereignty resides in the people and a
overnmental authority emanates from them.

—~
l-l

DIVISTION OF POWERS

For the purposes cof administration, the powers of the Stata
shall be divided into the fellowing:

(1) The Legislative Power vested in the Citizens’ Majiis
and the Citizens’ Special Majlis.

(2) The Executive power vested in the President of the
Aepublic and the Minister’s Majlis.

{3) The Judicial power wvested in a High Court and such
subordinate courts as are established by Law.

THE MALDIVIAN STATE

The Maldivian State shall consist of the government at Male'
and in all the atolls, the political territcry of the
Maldives and the people of the Maldives.



6. CONSTITUTION AS HIGHER LAW

(1) Any law passed after commencement day which is incon-
sistent with this Constitution shall be void to the
extent of the inconsistency. ’

(2) All laws existing on commencement day which are not
. inconsistent with this Constitution shall continue to
be in force on and after commencement day.

{3) All laws existing on commencement day which are incon
sistent with this Constitution shall be enforced after
commencement day only after such modifications as may
be made therein by the authority having power to do so
under this Constitution in order to bring those lags
into accord with this Constitution. -

Provided that any modification of pre-commencement law
shall be without Prejudice to anything previously done

by virtue thereof or any rights previously accorded
thereunder. :

(4) Any court or tribunal applying the provision of any

Ccommencement day may apply it with such modifications
as may be necessary to bring it into accord with the
Provisions of this Constitution.

{5) 1In this Article "modification” includes amendment,
adaptation and repeal.

7. COMMENCEMENT

{l) Subject to clauses (2), (3) and (4), "commencement day”
is the day on which the Constitution Amendment Bill
1991 is enacted into law by the Citizens' Special

Majlis under the authority of Article 82 of the 1963
Constitution.

(2) On that day Chapters 1 and 2 of this Constitution shall
begin to have operation.

(3) The coming into operation of the cther provisions of
this Constitution may be delayed for no more than six
months from commencement day by a Presidential
Proclamation in order to facilitate transitional and
Procedural arrangements.

(4) Under clause (3) different dates may be assigned for

giving effect to different provisions of the
Constitution.
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10.

11.

12.

13.

14.

(5) Six months after commencement day or an earlier date
proclaimed by the President, the Constitution of 1968
shall cease to have any legal effect.

THE CAPITAL

The Capital of the Maldives shall be Male'

THE _STATE RELIGION'

e e e e e S e A S 3N

The Religion of The Maldives shall. be Islam.

THE NATIONAL LANGUAGE

(1) The National Language of the Maldives shall be Dhivehi,

(2) The President of the Republic may, by notification,
pPermit the use of any other language or ianguages for

any one or more official purposes either throughout The
Maldives or in any part thereof.

THE NATIONAL FLAG

The National Flag of The Maldives shall be the flag depicted
in the Third Schedule of this Constitution.

THE NATICNAL ANTHEM

The National Anthem of The Maldives shall be the anthem, the
words and music which are set out in the Fourth Schedule cof
this Constitution. ’

THE NATIONAL DAY

—————a g A S

The National Day of The Maldives shall be the First Day of
Rabeeu’l Awwal.

THE CURRENCY OF THE MALDIVES

The Unit of Currency of the Maldives shall be the Rufiyaa
which shall ccnsist of one hundred larees.



15.

16.

CITIZENSHIP OF THE MALDIVES

The following persons shall be citizens of Maldives.

(1) Every

person who immediately prior to the commencement
of this Constitution was a citizen of Maldives.

(2) Every person, wherever born, whose father or mother was

(3)

DEP

a Maldivian citizen at the time of that person’s birth.

Every person who qualifies for citizenship by
naturalisation or registration under an existing law.

RIVATION OF CITIZENSHIP

(1)

(2)

i2)

No Maldivian citizen shall be deprived of citizenship

e€Xcept in accordance with €Xpress provisions of the
law.

The Citizen’s

Majlis may by law provide for the
revocation of th

e citizenship status of any citizen:

(a) who has voluntarily and formally
registration or naturalisation the
any other country;

acguired by
citizenship of

(b} who attempts or conspires to abrogate or subvert
the Constitution by the use of force or show of
force or by other unconstitutional Mmeans; ’

(c) who during any war in which The Maldives is »or was
engaged, unlawfully traded or communicated with an

enemy in such a manner as to assist the enemy in
that war;

(d) who obtained his citizenship by means of

false representation or the ccncealment
material fact; or

fraud,
cf any

(e) whose citizensnip certificate was effected or
granted by mistake

No order for +he deprivation of citizenship shall be
fmlade without giving to the arfected party a prior and
adequate opportunitv to make representations.

17. RENUNCIATION OF CITIZENSHIP

Any citizen of or over the age of
sound mind may renounce his Ccitizenship wit
of the Minister of Home Affairs.

shall not be available
emergencry.

twenty_cne years and of
h the permission
Provided that this right
in times of war or national
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EXPLANATORY NOTES TO CHAPTEZR T

. I have followed closely the Draft Rules except in relation
to the following;

A new Article (Art. 6) on the Constitution as a higher
law has been added which provides for existing laws to
be modified to bring them in 1line with the
Constitution. This Article incorporates Articles 141
and 143 of the Draft. :

An Article (Art. 7) on commencement has been added to
this Chapter to incorporate ideas in Article 142 of the
Draft.

Article 15 (2) on citizenship by descent has been
clarified.

The Article on deprivation of citizenship seeks to
prescribe the groumds on which the Citizen’'s Majlis
may deprive a citizen of his citizenship.

It is submitted that citizenship is toc basic and
important a right to he left entirely to the «will of
the Majlis. The specific grounds on which citizenship
may be deprived ought to be menticned. In 2aumerating
the law, I have combined Draft Articles 14 and 15.

Renunciation of citizenship should not be allowed in

times of war or emergency. I have made this change to
Article 14 (b).

(SHAD SsALEEM FARUQI)
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Z-oieciicn Azeinst A-biirary Punishment,

(4) mere 2 complaint is made fo the Zigh
Court by wey of habeas corpus ihat a TeTson
is being unlawfully detzined, tke Ccurt skall
irzuire into the ccmploint and, unless
savisfied tha?t ike deiention is lawful, skall

oxder the relezse of the detzinee.

FPair Cririh=1 Process.

(1)  4ny zerson cktarged with an offence has
the ~ighits

2) +o be informed without umressonzble

deley of <kie specific offence iiin
which he is charged;

3) 1o be tried wiikin 2 -easonable

-
vlize

c) ic e oSresumed immocent until
Froven guilty accoxding to ihe

i £

Law

f
S

vo e allowed %o meke a STrozer

defence on the charze zgeinst hin

unless It is forbidien oy the Lai.

(2)  Penaliies for crizes skall be
Prescrited ty tke lzw and no terson shall be
Sitrzsily punished, devaired, izprisored,
desrived cf ooperiy, subjected 40 2 fire or

benished to an island except under tke
éXpress srovisions of the law.

(1) o 2c% sk2ll ve sumishable 2s a crize -

Coments

24éed in oxcer o allow for

tle woit of kzbeas corm

<0 challerse 2z urlawiul

cetertion

P
~died

18 (1) (2)

13 (1) (3)

-~ 3 & 12 > 9, -—e
~€W secvion Yo lizid the cower

- —— g

of tle execuiive %o izrose

sunisz=ents zccoxding to i<s

discreiion.
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e retroszeciive.

o _retrostective lemislaticn,

o Derson st2ll be pumisked fo- an

¢r azission wkich was not puniskable ty

2 i1 wes done or maie.

(2)

Sunisizent for an offence ikar wes Drescribed

-0 Terson skall stffer greatier
by lazw at the iime the offence was cémitied,
Crizminal lzws enhancing or aliering ihe

d-escribed tenalties for offences shall rot

or firally convicied of an offerce whall nod

be tried for the

Freeico 0? Sveech a=d Zxpression

ATersen wio zas been Sinally zccuitted

o0 s
sate ciZence a3xz2in.

-— e - -

(1)

of speech zni exzression orzlly, in wris

or in zny

all

- Jé..db
tter fomm.

citizers rave the right 1o freedenm | -

o Tl -

Coz—ents

- 18 (2).

18 (3).

13 (2),
The word !

altered to 'zoguiiied ! cC

s
t>iad

' hzs Teen

s sy ..
! cenmvicted ' ic zermit

2]

L. cn ie o .
Teizizls if the Fix =i

- -

U

the i~ Cou~m=
[ = S rway [} -

wes cussiked Ty
or the accused was discizrged

teczuse of want of

Trcsecuiicn.
ilso rote thzi Ariicle 23 daes
ot ITevens one previcusly
acguitied frox Tteirnz sublecied
To disciplinzry s-oceedinss

S “ -
the Ilztier zre 2o

teczuse

<he saze offerce.

irvicle 2 3 ¢f Drz2% des.
Wards "in any otter for= "

hzve been z2died.
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(2) The Citizens' :f2jlis mzy, by

lasr,

izpose such restriciions on freedom of speech

and expressiorn as it deems necessary in the

seenarty,
interest of nationzl '(public order,

incitepent to any offence, defzmztiicn,

contempt of court, parligmentary privileges -

and in cxder to prcmote. prirciples

Fraedon of XNoverent.

(1) Zvery citizen nas tke =ight to freedom

of movezent ithrousktout the Mzldives

irrespective of the rlace whereir ae resides,
freedco to travel zbroad and %0 return to
any of the ter—itories of t:ie Naldives,

Soovided that the Citizens' Ii2jlis may i—mpose

restiriciicns cn these righis in ike

~

¢l Dublis order, nztionzl securiiy and <k

b

- - : > <
ZTeventicxz or Trocsecution ¢f crine.

Protecticon Azeinst Sarishment,

o citicen mzy Ye banisked From ke

-

eldives excest in sursuance of an oxder

s 2 - on 3 . .« PO PR
WIZET TZe lam W0 dednri 22 0T 218 Ccluizen=-

ship under iriicle 16

Foeedom of Asserblv.

s
eng nax

assenble Dpeaceably and withcui a==s.

Susject to tke lais on zublic oxder
e

ioral securiiy, all citizens z=ay

morality,

of Isl

interest

Comments

List of perzissible resizicticr

bas been expznied.

~,

article 20,

Based cn 1968 comsiitution

PR
e v:cl . 8»

Article 21,
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29.

Freeden of Associaticn.
m

Subject to the law oz putlic crder

and naticnal secuTity, 21l ciiizens have

o’ - papn e
e right T

form zssociziicrns in accordeonce

the srocedures estitlished by law.

'
Vo dn 'Jh

2igkt to Proverive.

(1) Svery citizen 2as ihe =izt 4o

acquire, told, receive znd i-zmsact privete

-

gscorionce with the lzw,

3]
d
H)
(0]
H
é:*
2 4

-~

(2 20 Tezscn skzll te fe-mived of Ris

- & o - S - -
ITcseriy excedt in cocoriznce with tke lair.

{ ! % o~ ) r-J
\3) -—2 I 27 “:‘c.-:e =92 C¢ "’501'7'
¢ st =~ . .
23GRLsIiion o use of zoiveie T “e""y Tor

)
'y
.B'
'.l-
Q
Pq .
{1
n

e sutiect o :;ust ST. L.

(-) Tke 1z may proviie for cemtulsory

& 3 - -. e
eprorriztion vritkous cecpenseiicn the
DAY ,eed Lmmes G Toiwm=a mmAmamde,
-V.'..\-u_.;é vy S b rem e caw wTw vy e

the existence or
canasement of vhich is Jetrimental
o muman life, zublic zezlth or

o ‘
otker srenexiy;

©) csroperiy, whick was obtained
txlanfulls;
c) zooopesiy whick is cumed by an

the lzldives in times of

é) ;::-cne:";y, the izgort, acquisition,
Scssessica cor cwxzerskip of which

is forbidden by itke law.

Lyl - e
PrGaprhie A

moéifisd
" or use

17 (1) (e)

(1) z2s teen
s 282 <he roxEs

.

izsicle 27 (3)
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-tkhan one ten
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(lcm\s:, Ls’) Is
Frevided that any ctersorn to be aifected {:::szilre.:.by Jdraft Article

snz2ll te gzv n an adequate opportunity 27(2) which nas been

10 =ak= recressentation reforzulated. ‘-
(5) Ia tke enforcement of crizinal
penalties or civil claims, the Stat
shall ensure that no one is deprived of his
eatire property or made homeless.
Sanstity of 2rivate Premises,

Privaete sremises and dwellings ska1l - Azticle 19

(<8

e respected znd no person shzll enter such

sremises except in accordance witk the law.

--_mg of letters and Messaces.,

Cecr-espendence and commurnication in

---”‘ew.-.' -“o

L]

wkether through letiters,

Tessajes, telephone or other zearns of

coemzunicailon skall be respecied znié no cne

~mat tem -
e —vb—’

zee, intercspt or disclose iiese

- < 3 TS
excesv in eaccerdance with tke a2,

-

=very citizen zas the =izht %o

in zny weri, ‘.,:ade, vocation, zrolessicn,
occupatiicn o emrleyment not sronibited by
tre lzi,

Zvery citizen who is an emsloyee of a

msuzlic zerrice shzll zzve tke

e o+
Il-ﬂ 3]

receive a Tension in accordance with the lai.

Provided that no one may receive more

13ion,

13

-  30rds "wro is z=n

- article 21

- Flezse refar io comments 23

rd of ckzpter

- Proviso 248ced

eocloyes of

2 sullic ser ce" hzte been

23228
gacec.
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37.

Lo Zocedurzal Safecuards for D:blic Servzris.

(1)  Subiect %o clause (2), every exzloyee
of 2 rublic service kolds office Guzing +he
- -
Tleasure of ike President of ik Zerublie
ard may, on the ~ecomzendaiicr of the Public
Services Cozmissicn, be dismissed or recuced

in rarxk,

(2) o emsloyee of 2 public service <k
h2s cozpleied his veriod: of trobation shzll
e dismiszed or reduced in rarnk without
teing ziven a reazscrnzble and prior

opzortunity of Seing heaxd

2igkis in resvect of Zducation.

Tzere 52211 be frsedes to imzari aznd

< seek mowledse subject o the lzws of

-

1 3
the lznd,

dizat Yo Jimity, Scnour and Revuiation,

-

20 zerson skzll ke dezrived of his
dizmity, horour or -ezuitaiicn exced:t in
sccerionce with ihe

: Ja-r
- e Ve Vam View =Cd e

Remedies,
2ECCOS.

<aycne vwkose righis o freedoms, 2s
fuaraznieed by this Chagier, hzve ©
infringed  or deried zzy 2prly to tke Fizh
Cocurt to cbiain such -emedy zs ike couzt
considers appoopriate and jusi in ik

circuzstances.

4

- Adéed

LT SOFN

iticle 32

Article 17 (1) (e}

:?‘:.e cemand 1 2SS e ty %

N - D )
- kN al2lian
Z2S leen zzizes
nas s
28328



(99)

Irxconsisient lecislation <0 be Veid.
S==isimon s Jeslaiation O 08 VOIG.

~

1) Any law, regulztion or a@ninistrziive

8

“ion tkhat is incensisient wish the

U4}

Tovisicn of ihis Ciapter shzll, to ik

<vent of ke Incorsisiency, e void.

(2) Fundamental rizhis in ikis chapier
skall rot be suspended szve 2s expressly

srovicded in the Corsiituiion.

(3)  Ia tnis Article the term ' Law ' does

not includga consiiituiional zmerément.

Colizztione of Citicens,

— v

: e es i
72y clivizen r2s 2 consiitution=zl

cslizziion to:

2) skow reszect for and loyaliy to
tze Meldivian Steie, its flzg
and rziicnal antien;

b} subzit hizsel? 1o ihe Consiiiuiion

<te Xzldives irresrec-~

tive of tke rlzce wherein ke

c) Dpreserve,t-ciect and defend ihe

censtitution of te Mzléives

f
N~
‘4

gsrect tle Tights and freedoms of

other Maidivizn citizens

Comzents

Zased cn ATiicle 20
~£322s the word " a2fainisirziive

aczicn " Yo A-ticle 30 (1)

Clause 2 of Ariicle 3C shculé
te drozzted. Tze Citizers

Soecizal ¥ajliz shcould have

The Tower 1o azend.. the

constitution.
Aisded
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1)

1)

)

m™m L. -
he nuobering

numbering in +the Report of

‘ Articles,

some cases,

Draft Articles 25 arnd 31 are combi

(2)

con wuticnal righi
and rpension pa;ments
time.,

(%)
4o 1

taclkiled aznd +this is done in

rearranged th

combined

Mezmo on Cherter IT

in . b}
in

e e

ny 2eport does net correspond
the

the
Draft Commitiee beczuse I khave added

e order in which the A-ticles azoezr znd in

Wwo Drafi Articles into cre. For exzazple

ined to mzke Article 39.
It may not be advisable o mzke pensions a
in case the govarrmment's adility tc D2y is reduced
tecome too burdensome in tiwenty or ithirty rears!
The provlem cf more than one -ensicxz needs 40 be

3

the nmroviso 1o Article 33.

Should fundazental

riThts

2 ;
rizh te incasable o© iszlicatic

f zmendment? The
/

of Aviicle 30 (2) is that even the Citiczens Special Najlis cannoti zmen
vhe crapter or Fundzmental Rights.
I recomzend that irticle 30 (2) of the Draft szould be deleted,
I hzve ¢ e . g - g
included in Article 26 a proteciion zzzinst banishmens

50 ) :
¥hich was.provided in the 1963 Constitution, Article 2 but has tee
left out in ithe Draft

“he following Articles 'in

clarif icztions:

a)

k)

Article 30 (2) o

Unamendable. It is-sugsesied

orotecied zz2in

Article 38 ) but the Citi

+ -
vO amen

-1
w22 Cons

the Drait have been lef: out pending Turt

TN 4D
Iltimes.

+h

o

nat 1

This should no% be in *he Chepter ¢cn

(et

ané will be placed elsewhere <o zilew citisens

rresident, the Minisiters and +he

s}

Members of

Draft malies fundamental Iighis
thzt funda:ental Tigl
egislation by t

zZang!

titution,.
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CHAPTER IT1I

EXECUTIVE 1

THE

PRESIDENT OF

THE FEPUBLIC

PRESIDENT OF THE REPUBLIC

There shall &bte a President of the
Republic elected in accerdance with the
Censtiztuticon and *he laws.

HEAD COF STATE

The ?President shall be the Head of
State, the Head of Government. tThe
Ccmmender-in-chie? of the Armed Fcrces
and The Supreme authority for

Prepagating
The Maldives.

TtThe religion of Islam in

HUALIFICATIONS

The President cf the Republic shall have

the ilowing gualiificaticns:

(2) He shall be a Musiim of the Sunni
sect

(b) EZe shall be a Maldivian citizen
bern to Maldivian parents

(c¢) He shall be a male cfZ over 35
Years cf age

(a) Ee =shsll net be a person convicted
cf tTreason or a Hadd ofZence under
the Sha

(e) Ee shall nect be a rerson married
Tc & Zcreign national

ELECTION OF THE PEESIDENT

(2) The candidate for the office o?f
the President shall be eilected by
secret ballot bty an absolute
nmajerity of the total membership
c? the Citizens' Meajlis in

accordance with Article 44,

COMMENTS

Draft Article 32

Article 3 3°

The Draft Article 24
has been medified <o
exXclude requirements

34 (a) and (e) zgfor

two reascns:
(1) Reguirement {(e)
is =20 vegue
and subjective.
(i) Requirement (a)
is rather
embarressing.
No person with
This drawnack
will win The
ncminetion 34
The Va:.’ is.
- Drarfz ArTicle
3

- As the
President is
not finelly
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(3)

PEOCEDURE FOR

18

The name of the person so elected
shall then be submitted to the
people at a public reférendum in
acccrdance with Article 45 and if a
simple majority of <those voting
ratify the nomination made by the
Citizens' Majlis, the nominee shall
be elected to the office of the
President of the Republic.

Ten years after commencement day
the Citizens' MajJlis shall by law
provide for direct election for the
office of <the President on the
principle of universal adult
suffrage.

ELECTING CANDIDATE FOR

PRESIDENT

Perscn
cffice of the
acccrdance
three-stage procedure inveoiving :

(b) selection of three

Majlis shall, by
ballot, elect a qualified
TO be 1ts nominee for the
President in
with the following

The Citizens'
secret

(a)a nomination stage:

candicates
who Secure tThe top -Three
places; '

elected till <the
people ratify
his nomination,
it is recommended
that the nominee
of the Majlis be
referred to as
"candidate for
the office" or as
the "nominee of
the "Majlis*"
rather than as
"the President"

Distinction
should be made
between an

absclute majority
crf The tctal
member-ship (Art.
L3(2) end a
sSimcla majcrity
of <those veting
(ArT. 43(2)).

Please refer TO
Memo, point 1 for
furcther

clarification.
pre?T ADXT,
35(2)
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2)

(3)

(4)

(e) =

(e¢) election e¢2 cne of the <hr
a8 the nominee cf the Mal:
for the ocff1ice cf T
Precsident.

The nomination stage . shall be
conducted as follows:

(a) At a meetinz c? the Citizens'
MaJliis, the members shall
Propcse = the names of
cancidates Zfor the c?fice of
the Presicdent on special
ballct papers which shall be
PUt into a special box Kept
for the purcose.

(b) The name or names of the
candidate or candidates shall
then be announced by the
Speaker >34 the Citizens'
Majlis.

If there is only one candidate, he
shall be declared to be the neminee
cf <tThe C(Ciltizens' Majliis ~for <the
offlce of the President.

e There is meore than  one
candicdacte, the selection of <he

three candidates who secure the Top
three places shall be concducted as
follows:

(a) A secret belilot shall be held
in which each member shall
have cnly cne vote ard shail
vote for the candidate of his
choice.

(b) The top <hree (cr tTwo)
candidsactes (as the <c¢case may
be) shall then be checsen and
theilr names announced.

£ two or mecre candidzstes get
he same number c? votes,
another sec¢ret votTe shall be
Taken on ~he cendicdactes
securing equal rnumber of votes
To determine the candidate who
leads.

ct |-

Added In crder
Te rrovide for a
eituation when
onily one name is
propesed

?rovisicn for a
gituation when
There mnmay be
only TwWo
candidetes has
been added



'
" .
'ﬂ
»
]
)
9.
)
| gl
)
]

YV UV U 9@
*“ : 1

(5)

(6)

(7)

(8)

(9)

(11)

20

From amongst the candidates
securing the <top three (or top
two) places, the winner shall be
chosen by a secret ballot; his name
announced: and he shall be the
ncminee of the Citizens' Majlis for
the office of the President of <the
Republiec.

Is no candidate receives an
absolute majority c¢f the total
Zlembership of the Majlis, & new
secret ballet shall be heid in
accordance with clauses (1) (2) (3)
(4) and (5) of this Article.

AT any stage of the proceedings, if
&8Ny question arises as to the
validity of any proceedings, a
decision of the Citizens' Majilis
shall be taken and the decision
shall be final. ’

The Speaker of the Citicens' Madlis

shall write to the person elected
in accordance with clause(5s) To
enquire whether the person is

willing to orffer himsel? =2or the
office e¢f the President.

The perscn so selected shall reply
to the Speaker within seven days of
The receipt c? the letter and 1f he
acecepts the nominaticn, his name
sheall be referred to the
Commissicner of Zlections for a
Secret public referencum.

I the ncminee gives ne reply
Thin the stipuliated Time or
refuses to accept the neminaticn, a
new candidate shali be chosen by
The Majlis in acccrdance with
clauses (1) to (6).

From the commencement of the
meeting cf the Citizens' Majlis for
The election of the candidate for

The office of the Presicdent, till
the process orf eiec*tion is
completed, no debate cr discussion
on the candicactes shall be
conducted.

Added.

I have added
the word
"Speaker',

"Seven days"
has been
clarified.
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(12)

After the completion of the
procecdures in clauses (1) to (6) of
this Article, all ballot parcers
shall Dbe destroyed and c¢nly then
shall the Majlis be adiourned.

The procedures in clauses (1) to
(7) and clause (12) shall be
ccmpleted in one sitting but 4if,
after six hours of . continuous
sitting, a candidate has nct been
finally cselected, or 17, for any
»reason, the meeting has <o be
adjourned before The aferesaid
Procedures are completed, the
procedures shall be repeated at a
subsequent meeting.

45. REFERENDUM TO ELECT PRESIDENT

(1)

(2)

If the candidate nominated for <the
office of <the President by <the

Citizens' Majlis receives a
majority of the votes cast at a
secret public referendum, the

cancdidate shall be declared elected
0 <ztThe office of the President of
the Maldives.

If2 rthe candidate fails to receive a
majority £ the votes cast at the
secret publie referendum, a new
candidete shall te proposed bty <The
Cizizens' Majlis in accordance with
Articles U3 and 44,

If any electoral malpractices or
ocffences are alleged to have taken
place in the conduct ¢©f the publilc
referendum, the Election
Ccmmicssioner or a perscn designated
by him, shall be notifled within
Twenty four hours c¢cf the clcecse of
the election in the area and the
Ccmmissioner shall tTake ell
necessary steps to investigate the
gllegavticn.

35 (3) (v)
~he Drafz

Flepse reex

emo point

2

-

(=3 4

has
Leen celeted.

-

To
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QATH OF QFFICE

The person elected to the office of the
President shall assume the said office
after taking the Cath set cut in section
(a) of <the Second Schedule of this
Constitution.

TERM OF QFFICE

(1) The Term of office of the President
shall be five years f>»om the date
of the assumption of office.

Provided thart an incumbent
President shall continue to remain
in office after his term expires
t1ill all metters connected with the
election of the new President are

completed.
(2) No President, whether elected
under a past or present

Coenstitution, shall be eiigible
for moere than two terms in office.

Provided that for the purpose of

this Article a partial term shall
be deemed To be a full <Term.

And provided further that the
term of the incumbent President
shall be extended to a peried of
five years frcm commencement day.

RESIGNATION

If the President wishes to resign from
his «cffice he shall write to the
Speaker of tThe Citizens' Majlis

notifying him cf his intention but he
shall remain In office till an Acting
President takes over the funetions of
the President under Article 54.

Art. 36 ¢ <the
Draf<.

Draft Art. 37

For ixrplica-
Ttions of <this
clause and for
alternative
propcesals,
rPlease refexr o
Memo point 3.

raft ArctT. 38

has teen
amended To
exclucde the
need o give
reasons and to
wait Zfor his

resignation <o
be accepted. It
was nect clear
who accepts the
resigneation and
whether it can
be refused.
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ELECTION OF PRESIDENT
BEFQRE EXPIRY OF TERM

(1) AT the start of <he last sixty
days cf zIhe <erm of off:cge cf a
President , the preocedures for the
electicn of the new President shall
be set into moticn and all matters
conneczed thereto ‘shall be
ccmpleted at least seven days prior
TO0 the expiry cf <the Presicent's
Term of cffice.

(2) ZIZIf the office of the President
falls vacant due tTo his death.
resignation or removal, a new
Fresident . shall be eilected in
accordance with Articles 43 and 44
within 60 days from the date <he
cffice of <the President Zails
vacant. )

FUNCTIONS OF THE PRESIDENT

(1) The execuzive Ppower of the State

(a)

shall be vested in the President orf

the PRepublic who shall perfcrm it
subJect To the Sharia, The
Constitution and <he Laws. The
eXecuvtive power inciudes the power
To:

(a) appoint a Vice President;

(b) appcint, transfer or dismiss

Proceedings:

.

members of the Minister's
Majlis:

(¢) convene the Minister's Medlis
and Preside over its

8ppcint the Attorney General,

the Aucditor General, the
Cecmmisgsicner of Elections, the
Chairman and members cf the
Public Services Cemmission,
The Police Force Council, The
Armed Forces Couneciyl, ATOll
Chie?s and representatives of

Malidivien missions abroed;

Craft Art. 49
has tean
expanded and
divicded into
Zouxr separste
clauses To
indicazte The
President's

?uneticns in

relation to <tThe
executive,
legislature,

Judicilary and
Isiam.

A new Publice
Services
Cemmissicn,
Police Force
Council and
Armed Ferces
Cotneil are

being propcsged.
Plegcse refex to
Memo point 5.
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(2)

(e)

(£)

(g)

(h)
(1)

2Yy

confer honcurs, medals or
decorations on behalf of zthe
State;

sign treaties and
international agreement:

cdeclare . war or make peace,
conducet foreign relations and
receive foreign ambassadors,
High Ccmmissioners and Heads
of Missiops:

declare a state of emergency:

organise the executive branch
of government and allocate
functions to each Ministry,
Department or unit;

Subject to the Constitution and the

laws,
following functions in relation

the

the President shall perform

to the legislature:

(a)

(b)

(ec)

(a)

(e)

(£)

address the Citizens' Majlis

at i1ts annual opening and
present to it the government's
legislative programme and

policies for the year;

assent or withhold assent to
BZ1lls passed by the Citizens'
Majlis and the itizens'
Special MaJlis in acccrdance
with the Constitution:

prcpose legislative measures
to the Majlis:

initiate procedures tTo convene
the Citizens' Special Majlis
to amend the Constitutien:

initiatre procedures for the
holding of a referendum cn a
matter of public importance:

appoint nominated members to
the Citizens' Majlis in ac-

cordance with The
Constitution:
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25
g) promulgate regulations, orders
and decrees in Ttimes of

emergency.

Subject to the Constizution and the
laws, the Fresident shall perorm
The follewing funertions in relation
T0 the Judiciary:

(a) appoint the Chie? Sustice and
the other Judges of the High
Cour<;

(b) suspend and remove judges of
the EHigh Court in accordance
with the Censtitution;

(¢) appeint and remove members of
the Judicial and Legal
Services Commission;

(d) temper Justice with mercy by
ranting a full pa»den or
suspending or reducing a
criminal sentence:

(e) appeintz a Presidential
Commission to investigate any
matter of public Iimpecrtance
and c¢onfer on the Commission

powers tTo administer ocaths and
To orler the producticn of
evidence and attendance cf
witnesses.

The President shall be the supreme
autTherizs Jor Prcpagating The
relligicn of Islam in <he Maidives.

S1. DISAFILITIES OF THE PRESIDENT

(2)

The President shall not held any
other agrpcintment carrying a
renuneraticn.

The President shall no=x
engasge in any
enterprise.

actively
cemmercial

I have added
the words "in
Times of
emergency" to
DPraft ArzT.
10(e). Pleasge
refer tTo Memo
point 4.

A new
Commissicn is

being rroposed.

New Article.
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(2)

(3)

(4)
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EEMOVAL OF THE PRESIDENT

If one-third of the membe>»s of the
Citizens' Majlis write to the Speaker
that the President ought to be
removed from office on the ground of:

(2) 4inability from infirmity of body
or mind to properly discharge
the functions of his office;: or

(b) 1intentional disregard of the
Constitution of tne_Maldives: or

(c) convietion for a Hadd coffence:
then the Speaker shall cause the
motion to be debated in
Parliament.

Irf, after debate, the motion is

carried by a two-thirds majority of

the tetal membership, a Special

Committee shall be appointed to

investigate and report on the moticen.

The Special Committee shall ccmprise

of:

(a) three persons appointed by the
Majlis:

(b) Three persons appointed by the
Presicdent:

(¢) “three persons agreeable tTo "both
partlies whoe all have the
qQualificaticns to be High Court
Judges.

If no agreement can be reached on the
tThree members agreeable tTo both
parties, the Mejlis shall, by an
absolute majority of the total
membership, nominate <the three
members.

Draft Art. 43

I recommend <tThat
for the motien to
carry an aksoluce
meajcrity should
be sufficient: A
two-thirds

majority should
be required to
remcve the
AL AL

President burt at
the 1initial stage
o? the
impeachmentz, an
absclute majority
sheuld’ be

sufficient.

The President has

a very
significant say
in . the
ccmposition of
Tthe Committee <O
investigate his
conduct. This is
rather unusual
and makes it well
nigh impossible
to impeach a
President.
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(5)

(6)

(7)

(8)

27

The Chairman c? the Committee
te frcm amcngst the: three
agreesablie To beth parties.

shall
members

Provided <thet if the President and
tThe Majlls cannot agree on The
Chairmen, tThe Madlis shalil chocse the
Chairmen by an absolute majority of
the tTovtel membershnip.

The President shall have the right to
appear perscnally cr through a lawyer
tefcre the Committee.

The Ccmmittee shall
investigetion and report to <he
Majiis within <hirty days of =zthe
appointment of the Committee.

complete its

On receiving <he report cf the
Special Ccmmittee, the Majlis may,.
after cconsicering the Report, remove
<he President Jrcm Office by a
resoluticn passed by twe -thirds of
The =ctel membersnip of the Majlis.

In c¢lause (4) I

have Reduced_ -
"twec-thirds

majcrity" t
"absolute

concerned that if

majo-
riTy". I am

a two-thirds

majcrity 1s not
available and a
deacdiceck exists,
the oroceedings
tTo impeach will
stop dead in
their tracks.

Reccmmend <hav
tThe tTwo-third
nazorizty be
7 adwed <o an
absgciute majority
for purpcoses of
clause (5).

The clocKk sheculd
begin to run only

after The
wrangles over
the Cemmittee's
compcsition are
settlied.

The MaJlis sheuld
be Zree TO accepv

or reject The
2indings of tThe
Committee.
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On such a vote being passed,  the
Speaker of the Citizens’ Majlis shall
write to inform the President of his
removal from office.

"TEMPORARY ABSENCE OF PRESIDENT

If the President is temporarily
unable to perform his functions due
to sickness, -absence or other cause,
the Vice President, if there is one,
shall deputize for the President, and
if there is nd Vice President, then a
member of the Cabinet appointed by
the President shall deputize for him
and if no such member of the Cabinet
was appointed, then the longest
serving cabinet minister shall
deputize for the President.

VACANCY IN THE
OFFICE OF THE PRESTIDENT

e office of the President falls
t due to his death, resignation
meval Irom office, the Speaker
he Citizens’ Majlis shall
z fcr the President and
s functions till a Special
to Administer the State is

g}

(TR B BTN
3]

e
ni
e

oo

M d in accordance with clause
) of this Article.

S O 0.0 0

S @

Within seventyv-two hours after the
Speaker of the Citizens’ Majlis
temporarily aszsumes the functions of
the Presiden:t, 2 meseting of the
Citizens’ Majiis shall be convened
for the selection of a Special
Committee to Administer the State
till a new Presiden%t is elected in
accorcance with articles 43, <44 and
49, The members of the said
Committee shall subscribe to the Oath
3@t cut in clause ‘i) of the Second
Schedule.

Any person temporarily assuming the
Office of the President shall have
the same qualifications as are
required for the Presicent.

- Draft 50 (¢)

]
()
L2}
fv
",
rk
w
o
»
fo
]

-~ Draf< Art. 48
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IMMUNITY

Subject to clauses (2) and (3) of
this Article, the President of the
Republic shall not be liable to any
proceedings in any court or tribunal
in his personal capacity.

The immunity conferred by clause(l)
shall not apply to any proceedings in
any court regarding the
constitutionality of presidential
decisions or actions nor does it
apply to proceedings relating to the
election of the President.

Provided that any proceedings under
clause(2) shall be instituted against
the Government of the Maldives and
not against the President.

The immunity conferred by clause(l)
shall not appiy to Sharia offences
for which prosecution . may be
instituted as follows:

(a) A charge made in the Citizens’
Majlis against the President
shall only be debated if the
motion to debate receives an
absolute majority of the total
membership of the Majlis.

{b) Subsequent to the debate a
resolution to try the President
before a Special Tribunal may be
introduced and shall be carried
only if it is supported by a
two-thirds majority of the total
membership of the Citizens’
Majlis.

The Citizens’ Majlis shall then
appoint a Special Tribunal
consisting of three persons
qualified tc¢c be High Court
judges. Of the three persons,
one shall be nominated by the
Citizens’ Majlis, one by the
President and one shall be a
person agreeable to both sides,

—~
(g]
-

Draft Art. 42

Immunity for the
Head of State is
a common feature
of Western but
not Islamic
Constitutions. In
the West the
iamunity is
rescricted to the
personal acts of
+he Head of State
but his _cfficial
actions are
challengeable in
superior courts
on constitutional

grounds though
not he, but the
Government is

made a respondent
in the court.

Please refer to
Meme point 7.
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If there is nc agreement batween
the Majlis and the President on
the joint nomination, the Majlis
shall make the nomination by a
two-thirds majority of the total
membership.

The determinaticn of the Special
Tribunal shall be final and
conclusive and shall not be
challenged in any court of law or in
the Citizens’ Majlis.

PENSION

If the President of the Republic
relinquishes his duties
constitutionally, he shall be
entitled to a pension eguivalent to
two-third of his last drawn
remuneration.

VICE PRESIDENT

The President may appoint a Vice

President to carry cut such duties
and responsibilities as are delegatad
to him by the President. The Viecse
President shall take the Oath set cut
in clause(b) of the Second Schedule
bpefore the President.

The Vice President shall have the
same qualifications as are reguired
for the President.

Subject *to Article 53, the Vice
President shall be the Chairman of
the Cabinet in the abserce of the
President.

-~
]

The President sh

a ave the power o
remove the Vice P

i1l h
President.

The Vice President may res 3
office by sending a letter e
purpose to the President. But he
shall continue to discharge his
functions till the resignation is
accepted by the President.

I recommend that
on the
composition of
the Tribunal,
there should be
no need to obtain
a special two-
thirds majority.

New Clause.

Not found in the
Draft. Taken from
1¢68 Consti-
tution Art. 47

J

aft art. 47

4}

oraft Art. 49(1)

praft Art. 49(2)
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Ckocter on The Tresiient of +he 2enutlic

The N2ldivien sysien of electing 4ke President is indeed unizue.
It is neitker a purely " direct electica " ( vecause Tre zjlis nemincies
only cne esadidzie znd the seotle have no ~ezl choice zt ke referendum )
ror is it 2= enfirely " indirect clection " ( because *he choice of in

2jiis Is not conclusive cnd 2 Dopulzr refezendunm is required ),

- - - o - LSS - -
-Toz Lle Laidivian zoint of view the advaniagze of ikhe sysies is

- . " - s Al : 2 -
vy TCAZTUICEL ILTYIes e xo 1‘265’;65’.; soliticling is nei necescoryy =

- . N -

biltler, dirty and exgensive zladiziorizl coniest is aveided. Sveryone's

’.l

Cignity is z-eserved ani charzcisrs zre not assassinated during the Tun-ap

. 1]
demy oty = $ A o 3 = 2 b 3
O Tie sresifents noxzinciicn 2nf election,

B - & - . - o - 2.9 — - o o
Sut the sTezd disadvenicges of the exisiing sysien ave:

-
IER) 2 23 3 . b 2 > o+ IR . + ¥ 2
(1} The eleciion and -s—eleciicn of +he most impo—ant offize in
<L, a1l dlee - - « o a - & - RSN Tl - < -
‘ze Yaliives darends on a mere 25/48 membess of <ia zilis, If

s ol e o Ll e s . 2z PR - . - o3
N2 ZajeIlTs in otz L2jlils wumm acsvtile zzzinst dhe Fresident then

P

even il Ze iIs immensely sozular wiik the Deodle. ze may not o

. 2o
TenoIIantel,.

AY . - - 2 2 s e ] o : $ hoe reammnn RN 2,
2,’ 2S5 k2 SI2sllexnv g itV Zssurecd o= 3220710 SUDeT In X

s2lis veccuse the 40 elzctied IPs are jotentiolly indopendent

-2 . - -t
@] T meya - - ~ Tam v ol
SLIIIIBNTNATYF DCWer Jnoe o Nae

- ad ’ E L IR A -
minded, ke ka3 ¢ Luwild his -a

- - - o . ~ - - -, T - -': N
supzors o ils eizht nominsted medbers plus these Ilzilis mexmtas
viec zre In his Cabingd,

2\ -3 < - o+ IS ] Lo me- L b
(_- ) -21S sev up rremotes an wrhealily sistem of satronage.

2\ P S . - -~ b -~ ' -~ ~m 3 <+ -~ o -
£ The eizhi nozinzied menters zeguire a diszrosorticnate zmound
T o N - ~n = < 3Ll e S Lt Al
o- Imliuence. Ivexn Icugh ther may hazve no ~olitizzl bzse of their

cwny izey slay s crucizl rele in 2 President's —e-electica -lans,
It is for this reascon shat 2o Fresicdernt will easily zjTee to muy

ctanzge in the -rcrrotion of ncminzied members in the Nailis,

Till it not e teiter if {he Fresident could build his power-base

cn direct popular supzeors znd not Lave to secuze Tarlizmeniary suprord

by exercise of sazircnace?
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A Tuotzer factor is ihet 2 look 2t the elegtorzte's »rofile
indicates itzat ile resurzent jouh will =lar 2 lazger oid lzrger oole
in electirg irnderendent-nminded members <o <i-e Majliz iz Suiuze eleciions.
a2 Increesingly indezendent - zinded Nzilis can e exm secied in <te years

zaezd.

J'or tie zbeve ::easons a direct eleciicn <o the Fresidency is worsty

~
~

"y
[3)

cisiferation for the future sirength of the Presilance
alternaiively, the i“ajlis could no..inate two candi ces ent the

veople could have a tme choice of electing the next Pre

Irafs Axticle 35 (3) (D) larys dowm that affer the declzraticn

= - - - ~1Y — T19 'S ee % b
€- <Ze result of tle r-eferendum, aa7 2llezziicn of illsz2li4r shall be

zade o tke llajiis, deces nct stzie waat the Najlis r::.;; %0 act on
vZe allszmiicn. I sugzest dhat ihis clzuse te 2eieted 2l getlier fox

\ - 1 .o —— o, e
2) The Meilis sikould mot sesl: to sumes=se the senfuct o ins

Talerendun thich siould be laft o the Commissicmer of Slectdaong

- - Vo - Veoawr W Wicmseon - em s e Vo amid

22=F e Tlap<ign Aanms
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~, -— —L ok, e D Ze- en - -S\.-u .=C2 4.—3 joodainiaric e o Telel 3.........3 -
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Srafs iziicle 37 (%) resiricis the Tresident %o %wo iemms of Sive sazms
exsh. Zut IS is not clezs on ihe zosiiion of “he incurtent Tresifan:, I
iz sutzisied hat 2s <ie new fonsiitutisn ccmes inso effecs only on
comzencezent :‘;3:,", Azticle 37 (%) canmot =23l 4o any elzction nelil sxiexr
©o comzencsment day, The incumbent is, iherelcre, elizitls Sor -eeleetion

varm PN - FRCIS
nnéer tlhe new Cecastitution,

T wisk Yo submit three different drmotts of this i-ticle Te- Fjoux

o lobel m =S mem e
oo l

- - - V= Yed e
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(i) " 4 pe=mon elected os

Fresiden

<k

- - - g .
under %his Cons<ituiion

shall no

ot

te eligitle for -cre
vhan 70 terms in oftice "

” P : ~ EX ) &Y . -
revided that f:x =k

surpose of ikis Ariicle a-paziial
tern skall be deemed o e 2
Tull te. " ( new srcviso )

L -

o2

(ii) "%o Presifent, whether elecsed

wider 2 jasi or the oreseni cens<—

itution, sz21l e eligidle “or

zere than 4o terms in offiga M
" Provides that Sor <nme

-~ e e . . ‘.
— —— g -~ - dmw D amemag T o
TaTIese of tiic Axtisle o momid

-

er sk2ll te decnmed <o “e 2 Sull

tem. "

0334

fazss v - ) - JRNR }

V212 -0 sIesicenc, wieller
cler+ars 1vmlgm - — ooy - s mamanaas
eieclec wuiser o LA cr e e eOTan v
n by deadd * A 3 3= o
vcnsvisa =l sholl ve elxflllie I
-~ Ve - - p—y . oS

~CTe uieEn TWo terms in office.

Dear FoA Slas B -
sTev.ceq zat Icr <he

TurTose of tiis Article z sartial
we2 skall be deexzed o e 2 S12
terz,.

And sroided fusiher 4nai

+ e A 2 g 1 Lo L 2
the ter= of the incumbent Tresifent
.

is kereby extended io 2 seriod of

five years from coc—zencezens Szy M

The choice is the Commitiee's.,

- This Termulation weuld not
souck tze zosition o *he
ircumbent Fresident. He will
be elizible *o be reeleczed

T ¥i0 more temms.

Tkis version should be chozen

i ae . s e 4
iT the Commities wislss o mz»

zast

. . ~m
Tris wversicr sould cffer 2

. ~q
coopromize znd restecit

YR T v E s - < <
sclugicn, Iuture -resilenzs

. . . P
The incumtent will kave Sive mom

sears afve- commencezent dzy.
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Jdrafd irdicle 40 (e) creaies a peral 1le| Sarliznent in the Maldives,

i

onz with the idajlis, there is anmgti:er cencurrent ond coexiensive lave

neliing authors 1ty in tke Presizent,

What the Majlis creavs, the Presideni can mevezl.

-a U

W2t ihe Majlis repeals » the Fresident can re-enzct,

Tkere il zlso ve diffZcul?t problems for ihe cocuris if <ke lzir of

e

PR TP g Ty +hg Tracifamt  trad
=@ .2jlis conTlicis with a2 1z en- ~ed Ty ize Tresifest., "hick cne will

——aeemi 10
jeona - owe BERAY

1.

(

k!

) Tor tke zbove reason I Tecomzend that iriicle 20 (e) of

33 A I~y g < 3 T S e
( ) Ancther Teason Tor drorming this Axticle is because it conflicts
ceq &1 e | < — - = -~ = -,
iT2 Axticle 84 ¢ e Scmmiflee's Draft, -tinsie 22 ~ites

s
"8 rover o tle Iresiisnt bui subdiect o ike conizcl of

S. a4 Szecific vime Trame nas been lzid douwn

3
a2l Swil 12

<riicle 24 and it is w20lly zdetuzte ic meet tie need for
lezislsiion o the Tres

~ - . - I - . ‘=
2ent vhen ile llz2ilis is ot in

aew W -

(%]

Se38Lln.

L N - 3 < e—— TP I - - L
ozzenie 2% e Felice cnd fhe irmy shouli e secerzied,

&g Jer eack there shouid e = Es2oexave Council 4o zivize ke Tresident

~ - e C .0

AT mattacn .- Rt IR N -~ o hen e D ol - - ol enia -
T 2iz mailers el : o rscrii ~Tazsier, rrometicn, termz of

132 IR
Sexvice and dizcipliine.
=1 ~2 - - < ‘e T = ) AT <
-8 Trecormendalticn ic setzrate the —wed -r¢ces Irom ke Feollice is
o L = - o
s2f32 on the Tollowing faciors:
b’ 2 o b 2 T el &% : R UMY ~, =~ls
z) -2€ armed Iorces szl rith ememies cf -Ze Sizie. The Fclice
2 -y 4t $ <3 - a1 o oL
dezls with ordinzry, lerzl citizens wh oy Zall foul of ks loy
Dl S dhg maT< ) YA e ann
°n sorce cccasicns, The funciiconsol the Tolise anc the Lmmed Sorces,
~°':-\4l verla=aiwr =" S~ar+ial .. Dawa &
u..-e. (o] - c—_:oPl-_;: G-_e es e.-.;-.... -J Se:_-z.ue.
< o rad Nmea " -T2 Soan dam ~ A s Lo o
5) Jeckuincyes Seo 2oniling Zies o <tle Stzte ond Citizen of

the Stzie outkt 4o be dice rent bYecause differont sets o

- e

vy

lzws

ep-ly. For enemies of ihe zldives or a sriscners internziional

- te b

iaw zay 2pzly, 3Sar dling violaters of kzidivian lav is cone under

local siatutes,
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c) i sesaretion Teiveen ‘e Tolice and the ifmmed Forces will

it - LOGuE s

"Seften " tre imaze o ose cificers of ile securii; services

wko deal with evsryday human -roblems "" ixe traffic ccnirol,

Ve e

dczestiic violence, b—awl s, theft eic.

d) Proper tublic relations should be an essentizl paat of the

Police arsenal and cuzat o be develored in a separaie Tolice Force.

e) Sepzration detreen ihe Tolice and ihe irmed Torces will e ox

scriant cleciy and talance beineen “hese vWo cervices and +kis

will zelz fo zaintaix suprenacy of civilian conirol over ile secu=: 7

services, In large parisof Asia, Africe znd Lziin America an
ovarTeverSld milidar- esteblishrent interferesin

political zffzirs, )

Deleted

e [N | /4 cmcvpema el A gk A7 == O Pame Semiiged tee A
rols Loiicle £2 ~Inimosren Lrsicle T3 ) confers inmrupits on the
-~ e - = PR e evmmmane mtmmeadl L3 t el AT P I e Y alea <=
“rezifent. I Fa21 exTITene ] S=eTSS, 200UV WILS LITIlle Nl iz %o nmzite ike
TamrSmm A renl mra o
- _-v- -— > VT e mWaeai e
-~ Tememeerrl dee Dmon Bl T A A Lom : ~ AATem A e denan o> -
~/ ————ihr e Y e e c—a _.es.-s ~ Ve .S o wVimLVa. -E.. JsaIe C.‘. -es .:e:..‘:o

- -l e - - 2 e B Damdd Leidl .
ZECULLIT constiftutions btut ot of & ~C vO! fobipts]

.S v Vit Cm v aadd o

o] —1 lze TJest the immuniiy is restiricied fo ihe personzl acts of
“ie Tzad of Zizte Tud zis offisinl zetfens ooz ohsliemceadie in

BRI AS =
fupericr couriz cn cemstifudionel Tonuds, TThenevs» the Tesd of Staze
I3 sued o an officizl zeticn, e IToszeflinzs zre commenced sIzinst
<he Littorier Jenerzl or iihe Jovenrment znd nmeod aszinsi the Zezd of
Stzte,
c) TUnccnsiiiuiional zoiions of ihe Twesid 23, 17 ony, shoull ot
e imzune Tooqy challense in the cousis.
¢) Tke Drati Pro.csals subject the Toesifent o ine Shamiz Sut haos

(1) e Fresident Zoes not apzear before criinery couris.,

- ————

(i1) Ze has a strong say in the composiiian of the T=iturmal
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Chzoter IT
S

s ps
Ixecutive IT

The Cabinet ( Ministers!' Yajlis )

] ; -
acdvise

Ve vl v

constituti

™ L ; £
(2) ke Cabiret skzll consist ¢f such mmber
of lHdnigsare { AF ram Ama aheTT a4t Ao S
M e S TS \ oz “..0f1 Cne SaAsELlLl T — .-‘.u..uI'.‘.".eJ
- . ! Rt e

Gereral ) as ihe President mey consider
zooreniate.

srowided shol dhe Gitdcgust SEi3m masr B ~ . Zxsrrse 224

T - Dl e LT - ——
iz 2 aX whie Dex3

TFresi

ppek iy

[F2s

Senu 23 epTol

PP T i gy L == - - R
IEIEDSY QX ANt ETETS Ghe

o
-

= by [ e— L AN Y et v o il 7 - any
(2 The Clzirman of ihe Cobhiszed 22231 he <k - 31 (1)
- o 21, 5. e = T eede JO L%, - R
sresidert of iks Zewublic. 3ut 1T ihg Sresiden+
- ————— - 2 ] e e =TT S -y — ey = <2
iz “ezpomerily wactle fo serform iz Sunctions,

“e Cabined shnll be zresidsd cvzo B <=2 Vice
Fzeeident ox, if there is no Vice “residens, by

& memoer of ile Ocbinet zo-ointes 37 <ige Tresidend
to ceruilse Tor zinm or, if there iz no Minister
Witk sveh autlomity, b the lorzesst serving

1t e (I
v&JINET ..AN1sSTeY .

Tuanctions of the

zbinet.

Cabiret linisters ckall perfomm such
2S &re envrustied ito tiez Ty the
y T 57 tie constituiion 222 4he lasg.

233
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o~ +« ees . . . -- . . .. -— o . .
) & winisier szall zssisi tae Fresident in

] - = me -l - el S e -
Sorzulaling zelicy on nziicnal ond indternaticnzl

matiers; advise the Presidert On econozic and -

socizl zatters for tie developmern: of *ae

I2ldives; assist the Dresilent in ik Srevaration
of the frmual Budset znd the dmafting of
Covermment 2ills for s-esertation 0 the Citizens'
:2jlis; advise the President on the ratification
of agTeemehis betveen the Laldives and Toreign

svales, missions and ocrganisaiions.

*ta - 4 - D PR Y - .es S e
=€ Fresident frem icliing charge of any linizte

or Ze office o tie iiicrney General.

a=oointment. 2ezotel 2n? lesimmz+ion,

el et s NP .
(*}) Cabine$ [iniszsers shall e zpocinied

< ¥ '7-°s€f=en4- S Wl em e ,-?-:SC~\n ‘o'.ﬁ
v — - mwDambicl mee Jaa SV — - Voo

{n - e amT A A2 a 3 FRI.
\c.,\ Thery 32zl h0ld offize dumi Cagiviad
- R - 4 - . - T ]

828U Te CI e sresifent WE&Fe 12 Als

< - e - - A rema - - -
iiscreslon, tronzler oo dismiss any Cabinet

TS vt RN L R - - Sl
--2-25%e o e Luteruer Fenerzl from office hy

Fos - et mmm
2 ’E.uE:‘ senl wnder is 2znd

- cmmt  cocvmana o

(z) The TFresilent mz; dissclve ihe eniize
Cabines if, in kiz opinicn, i% is fpiling in
ize pexformzzce of ks Sunciions, Twn such

czse the Fresidint 3521l infocrm the Citicaens!
Zajlis of tke mesascrs Sor dissolving tke Cabinet
and sizil zrzoint & zew Cabinet a2t ihe earliess
opporTuniiy.

(4) Individual Cebines llinisers may also

- —~peraA L S ~ - ]
€ rzmeved Ioon office T o2 vota o no conZcence
b1

on vhe flcor of ike Citizens' llzilis in azccordance

vith $his Comstitution.

~ 55 (2) please rerfer

o llemc zoint number 2

\n

2 (3)

n
(93]
-~
-

~—

- R I mmamd S 4 sl e
-2€ ..85-1C% CcnmneT fisnicze

vidual ministers uxder
Draf't Article 58 (3)
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rovilied oo the Fules,
{0 D h eemda wad aa mmn®E Saga ig =assel -
\Jo,/ — & TO0%e 0L nC coxriience Is Tassed X7
e me s famd o tess o .t
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68, Contimiity in 0f%ice.

I? the cf%ice ¢ the Zresident f211s wacont

Crss —ae -

cue to any Tezzcn, ke liniciers skzlil consinue to

Tezain in office umiil = new Sresidert is elecied.

Sorroved fron
Article 58 of

the 1268 consiitus:
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MEMORANDUM

THE MINISTERS' MAJLIS (THE CABINET)

- -

Under the 1968 Constitution, Articles 36 and 357,
Ministers could be tried for Sharia offences under
special procedures devised for the purpose.  These
Articles find no corresponding provision in the Draft

Proposals.

I support this omission. Ministers accused of Sharia
offences should be tried in ordinary courts and under
the ordinary law. Special courts and special procedures
are not in accordance with the spirit of Islam.

Article 68 in my Recommendations provides for Ministers
to continue in office even if .the President’s Office
falls vacant. The 1$68 Tonstitution included this

provision in Article 58.

I have added provision to forbid the involvement of
Ministers in conflict-cf-interest situations (Article
32{2) and requiring disclosure of assets (Article
62(21). I believe that these provisicns, if observed,
will contribute to accountability. In the Thapter on
Directive Principles, an Integrity Commissicr is being
proposed. ' ‘

On the functions of Ministers, the Committee's Draft in
Article 553(2) 'implies that the Ministers perform only
such functiens 2s are assigned teo them by the
President. I have rried to bring about =z sub*l= ehange
in this in my Articles 58, 33 and 64. “iniszrers shaill
perform such functions as are assigned T2 them by the
President =nd/or entrustea to them by the Constitution
and the laws. The subtle implicaticn is that 1in
relation to all functions assigned to them by Article
59(2) of my Report, Ministers are gntitled to advise
the President though, of course, he is not bound to
listen to their advice. The President will have his
way in Maldives' Presidential system. But cabinet
ministers will have their say.

I have had private proposals to redraft things in such
a way that the President is reauired to consult the

Cabinet and to follcw its advice.

I regret that in a Presidential system the President
cannot be reauired to act on advice in the wav the
British Queen in the Indian President <can be required

to do so.

The Attorney General's role in prosecuting cases has
been strengthened: Article 65(2) emd (3) .
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Ciaapter V
THE LEGISIATURE (I)

TEE CITIZENS' MAJLIS

Constitution of the Citizens' Majlis

The legislative autherity far emacting
legislation, other than constitu:tional
amencnents, shzll be vested in the
Citizens' Majlis.

Camcsiticn of the Citizens' Majlis

(1) Subject to clause (3) the Citizens'

Majlis shall consist of elected and

appointed members as follows :

(a) Two elacted members from each Atoll;

(b) Two elected members from Male;

(c) Cne extra elected member for every
10,000 peocple in each Atell and in Male;

(d) Eight members appointed by the President
WO, in his opinion, have rendered
cistinguished public service ar have
actieved distinction in their profession
or are representatives of women, of the
aged or of any sector of the population
tnderrepresented in the Majlis.

(2) The Commisioner of Elections shall, by
notification, determine the total number of
seats for Male and each Atoll in accordance
with Clauses (1) (a) to (c)

(3) After a period of Zfive years from
camencement day the Citizens' Mailis may
by law decrease the mumber of appointed

memoers to the Majlis.

Caments

Art, 59 redrafted

Camittee's Article 60
has been reformulated.

Criterion for appoinﬁnent
has been added.

Added to enable the
citizens to know how
many seats are available
for contest.

Added in order to provide
for a transition periocd in
which crajual ewvolution
could take place.

Qualifications and Disqualifications

(1) Every person is eligible to be a member |-Cammittee's Draft

of the Citizens' Majlis if he is :
(2) a Muslim;
(b) a Mzldivian citizen born to Maldivian

Article 61

-Disgqualificaticn on

grounds of bankruptcy

parants; is found in most
(c) not having the citizenship of anv other | constitutions but has
councry; no place in the Draft.

(d) at least 25 years of age;

(e) not declared tc be of unsound mind;

(f) not comvicted within the last five years
of a Hadd offence.

-51(c) has been altered.

Even if a person is eligible
for foreign citizenship e.g.
if he was born in a country
with jus soli or citizenship
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If a person who is disqualified from being a

member of the Majlis is elected or appointed to
the Majlis, the election or appointment shall be
void and the seat shall be declared vacant and
there shall be an election to fill the vacancy in
accordance with Article 74.

&1

62

€3

Gath

The persons elected as members of the
Citizens' Majlis shall take office after
taking the cath set out in section (£) of
the Second Schedule of the Constitution
before the Speaker of the Majlis.

Speaker and Deputy Speaker

(1) The Speaker and the Deputy Speaker

of the Citizens' Majlis shall be elected by
the Majlis from amongst its members by a
secret ballot at the earliest opportunity
after a newly elected Majlis has been

_convened.

(2) The meeting of the Citizens' Majlis for
the purpose of the election of the Speaker
and the Deputy Speaker shall be chaired by
an interim Chairman who shall be the longest
serving member of the Majlis.

(3) If, at any time, the office of the
Speaker or the Deputy Speaker falls vacant,
the Majlis shall f£ill the vacancy from
amongst its members.

(4) The Speaker and the Deputy Speaker shall
take office after taking the ocath set out in
section (2) of the Second Schedule of this
Constitution.

Duties of the Speaker

(1) The Speaker shall preside over the

by birth, why should he be
deprived of any rights in
the Maldives if he does not
acquire foreign citizenship ?

In 6(f) the term "Hadd
offence" should be used in
preference to "Hadd penalty"
Hadd penalties are rarely
awarded for Hadd offences in
most Muslim societies today.

Added

Committee's Article 62

hzs been amended. Please

refer to Memo point 1

which explains why the
Prasident need not be
involved in the administration
oF ocaths in the Majlis.

-Article 63

-Reference to person
nominated by the President
deleted.

The Majlis must be the
master of its own
proceedings and rust not be
dependent on other branches
of the government to conduct
its internal affairs.
-Provision for secret ballot
acded.
-Speaker and Deputy must be
fram amongst the members of
the Majlis. This was not
clear in the Committee's
Draft.

Article 64

normal meetings of the three custaomary
sessions of the Citizens' Majlis and any

%
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Special meetings of the Majlis convened by
the President.

(2) The Speaker shall send all resolutions
passed by the Majlis to the President.

(3) In the situation envisaged by Article 54
of this Constitution, The Speaker shall
temporarily assume the office of the
President and shall in accordance with the
said Article conduct all proceedings to
elect the Special Committee to Acminister
the State.

Duties of the Deputy Spesaker

(1) The Depaty Speaker shall deputise for
the Speaker whenever called upon to do so.
(2) During any vacancy in the office of the
Spezkar or during any absence of the Speaker
fron any sitting, the Deputy Speaker or, if
his cffice is also vacant, such other member
as may be determined by the rules of
procecure of the Majlis, shzll act as
Speaker,

Sumoning, Prorocation & Dissolution

(1) There shail be three sessions of the
Citizens' Majlis in one year.

Provided that the President shall have the
right to convene the Citizens' Majlis for
special mestincs cutside of the three
regulzar sessions

(2) The first session of the Citizens'
Majlis shall commence during the last wesk
of February on a date to be detarmined by
the President. The dates for subseguent
sessicns and meetings within each session
shall be determined by the Majlis in
accordance with its Rules.

Provided that no more than thirty days shall
elapse between the last mesting in cne
session and the date appointed for its
meeting in the next sessicn.

(3) Other than the three regular sessions
within the year and any mesting convened in
pursuzance of Article 54(2) of the
Constitution, no meeting of the Majlis shall
be held without a summons from the President
and any resolution or Bill passed at such a
meeting shz1ll be null and void.

-Article 65

-Clause (1) has been added.
-In clause (2) of Article
65 reference to'a "member
naminated by the President"
has been dropped in crder
to avoid conflict with
Article 63 (1) of the
Cormittee's Draft.

66(1) &(2)

Article 63 of the 1968
Constitution.

Added to provide safeguards
against lengthy recesses.

-Article 66(3)
-It is
difficult to
ses the
Justification
for this
restriction on
the powers of
the Majlis to
ccavene in
order to

transact
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(4) The life of the Citizens' Majlis shall
be five years fram the date of its first

meeting and at the expiry of the five years,
the Citizens' Majlis shall stand dissolved

(5) Whenever the Majlis is dissolved a

business

I recommend
that this
clause be
deleted.
-Article 85
-It is
recamended
that
premature
dissolutions
of the Majlis
should not be
allowed. Refer
to Memo,
point 1(c)

Article 87 has

general election shall be held within sixty | been redrafted
days from the date of dissolution and the to provide a
Majlis shall be summoned to meet on a date time table for
not later than ninety days fram the date of | reconvening
dissolution. the new
Majlis after
dissolution of
the previous
cne

(6) A Bill pending in the Majlis or a Bill
pending reconsideration in pursuance of
Article 73(4) or a Bill awaiting the assent
of the President under Article 73 clauses
(3) and (4) shall not lapse by reason of the
prorogation of the Citizens' Majlis

(7) A bill pending the assent of the
President under Article 73 shall not lapse
by reason of the dissolution of the
Citizens' Majlis under Article 65 (4)

Zxtension of Life

Added in order to
ensure that

work cone

on a 2ill is

not wasted
because of
prorocation or
dissolution

Added

If for any reason whatsocever the electicn of|-Based on Art

a new Majlis is not held at the end of the

67(1).

life of the existing Majlis, the President [-It is

may extend the term of the existing Majlis
for a specified period not exceeding one
year through an official notification

strongly

reconmended

that Art 67(2) of the draft
be dropped.

There is no

need to assign

<+

special powers
to the

President to




67

63

69

70

438

Rights of the President, Ministers and AG
(1) The President shall address the Mejlis

at the opening of its first term of the year

(2) The President and the Ministers of the
Czbinet shall have the right to attend and
speak at the mestings cf the Citizens'
Mzilis or of its Comuitises but they shall
have no richt to vcte unless they are
menbers of the Majlis or the committees
thereof.

Resolutions and Bills

(1)=xcept fcr the resolutions or motions
regquiring a special two-thirds majority, all
other resolutions, motions and 3ills shall
be passed by an absolute majority of the
total membership of the Majlis. In case
of a tie, the presiding officer shall have
a casting vote.

(2) If ten members rise in their places to
demand a secret vote, the voting shall be
secret.

_QJQI'dm

The quorum for all Mzjlis meetings shall be
one-half of the total membership of the
Majlis and without such a cucram no meeting
may procesd after reasonzble efforts to
ortain a quorum have failed. .

Iecislative powers

(1) All 5ills other than those assigned to
the Citizens' Special Majlis shall be
enacted by the Citizens' Majlis.

(2) No law violating the Constitution shall

N

dissolve the

Majlis

crematurely.

If circmmstances

are such that the Majlis
should not hold
meetings, a recess
(prerogation) can
be called for a
period up to 30

days under Art.65
(2). Please refer to
Memo paragrapn

1(c)

Added

words "or of its
Cammittees" added
to Article 638

Words "and Bills"
added to Art €9

The words "majority
of the mnembers”
have been clarified

Added to encourage
independence and
fearlessness.

-The quorum of one
half is rather high
in a camparative
setting.

-I have added the
werds "after
rea:sonable efforts

]
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be passed by the Citizens' Majlis or the
Citizens' Special Majlis.

Provided that the term 'law' in this clause
shall not include a constituticnal
amendment.

(3) No legislative enactment, order, decree
or Ordinance by any authority empowered

to make laws shall secede any part of the
political territory of the Maldives to any
fareign person or power.

Use of Maldivian Territary Bv Forei .
(1) Except with the approval of the

Citizens' Majlis no part of the political
territory of the Maldives shall be leased or
handed over for use to foreignors for a

pericd exceeding twenty-five years

(2) Foreign military bases, troops or
facilities shall not be allowed in the
Maldives except under a treaty duly ratified
by the Citizens' Majlis.

Control over Finance
(1) No tax or rate shall be levied except
under the authority of the Citizens' Majlis

(2) Before the beginning of each financial
vear the Minister of Finance shall submit
to the Majlis a detailed statement of :

(2) the State Revenue for the previocus

Yyear;
(b) the estimated State Revenue for the
current year; and
(c) the estimated State expenditure for
the following year. .
(3) The Budget for the new financial year
shall not be operative unless it is passed
by the Citizens' Majlis.
(4) The following items of expenditure shall
not be reduced by the Citizens' Majlis :
(a) Salaries and allowances of judges,
Camissioner of Elections, Auditor
General and Chairmen of other |
Comissions and Special Offices
appointed under the Constitution
(b) the salaries of public servants
(c) payments for pensions

Added to allow amendments
to be enacted.

Article 74 (A)
expanded to cover
orders or decrees
by the President

74B separted fram
74A because 74A
deals with
legislation.

74B deals with
executive acts
with foreignors.

Based on 74 (c)

-Article 73
-Words "or rate"
have been added.

Based on Art 77 (1)

Based on 77 (1)

Added

(d) payments of monies which the

In () I have
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government is required to pay as a
result of an award or judgement in
a court of law
(e) money on loans taken by the
.gover-ment
(5) No charge shall be created on the public
reverive unless it is authcrised by the
Citizens' Majlis.

legislative Procedure

(1) No 2iil shzll be deemed to have passed
the Citizens' ‘~1ajl-s or the Citizens'
Special Mzjlis unless it has obtained the
support cf an ai:solute "ajon*'y of the total
membership of the Majlis or the Citizens'
Special Majlis.

(2) 2 Bill nassei by the Citizens' Majlis or
the Citizens' Special Majlis shzll be sent
to the President within seven days of the
day the Bill wes passed.

(3) On receipt of a Bill the President may
in his céiscretion :

(a) assent to the Bill within sixty
days in which case the Bill shall
becam= law on the éate of his
assent;

(b) retizm the Bill to the citizens'
Majlis or the Citizens' Special
Majlis within sixty days with a
written statement of the reason for
his objection to the Bill

(4) If a Bill, sent by the President to the
citizens' Majlis or the Citizens' Special
Majlis in accordance with clause (3) of this
Article is passed a second time by the
Mzjlis concerned by a two-thirds special
majority of the total membership, and
submittad to the President in accorcance
with Article 73(2), the President shall
ratify the Bill within 30 days of its
receipt.

{5) If a Bill is not assented to by the

included all courts
beside shariah
courts.

Added in order to
recuire the
government to seek
clearance for any
expenditure,

Article 69

Article 76 (1)

Article 76 (1)

Sixty days could be
reduced to thirty
because otherwise
the President can
gelay a 3ill1 by
ebdout 100 ézys - 60
days time for
reconsideration plus
a further 30 days
after it is
returned to him
under Article 73 (4)

The Draft Article
had laid down no
time limit witt
which The President
should assent to a
Bill sent to him a
second time.

I have inserted the
time limit of 30
Gays. This could be
reduced to seven
cays.

Added

President within the time specified in
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clause (4) hereof, it shall become law at
the expiration of the time as specified in
clause (4) in the like manner as if he had
assented to it.

(6) Every law shall be published in the
Govermment Gazette before being enforced.

Vacancies in Members' Seats

(1) - same as 78 (1)

(2) - Same as 78 (2)

(3) - Same as 78 (3)

(4) If a member appointed by the President
is removed from his office by the Prasident
his seat shall be considsred to have fallen
vacant.

(5) If a seat in the Citizens' Majlis falls
vacant an election to fill the seat shall be
held within sixty days from the date the
Speaker certifies that the seat has fallen
vacant.

Provided that if a casual vacancy in the
Citizens' Majlis is established on a date
within six months of the date the Mejlis
shzll, in acccrdance with clause (4) of
Article 65 stand dissolved, such casual
vacancy shall not pe filled.

Vacancies in the Office of Speaker and
Deputy Sosaker
-same as arcicle 79 of the Draft.

Removal cf Soeaker and Deputy Speaker
-No modification to Article 80 needed.

Parlizmentary Privileges

(1) In the exercise of their parliamentary
fuinctions memoers of the Majlis shail enjoy
such privileges, powers and irrwnities as
are estzbliished at law or by the resolutions
or rules cf procedure of the Mzjlis.

(2) No perscn shall be liable to any
proceedings In any court in respect of
anything said or done or any vote given by
him when taking part in the proceedings of
the Majlis or any camittee therect.

(3) The Majlis and Its Comnittees shall have

-article 75

-The implication of

this Article are

far reaching. Even
delegated

legislation will

have to be published as
a pre-condition of
enforcement.

-Article 78

-In Article 78(4)
the words "by the *
President” are
aéded.

-Article 86

Added to ramove
need for elections
in certzin
circuanstances.

Article 79
Article 80

Article 81 has been
reformlated and
expanded.

Rewritten and

expanded.

Added to allow

the rignt wo reguire attendance of witnesses

Majlis to question
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78

79

80

81

82

83

Pensions

s

and the production of evidence.

Richt to ) Question Ministers.
- same as Draft Article 82

Vote of No Confidence Acainst Minister
- same as Draft Article 83

Iecgislative Powers of President
(1) Same as Draft Article 84 (1) which needs
no modification.

(2) Same as draft article 84(2). But a
proviso may be added : "Provided that if a
presidential decree has became inoperative
for failure to obtain the ratification of
the Majlis, such failure shall not affect
the validity of any acticn taken under the
decres while it was validly in force"

(3) -same as Draft Article 84 (3)

Secretary General of Parliament
-Same as Article 88 of the Draft except that
the first line should read :
"The President shall, after
censultation with the Soeake_ of the]|

Cl ZenS' "3311-3 oo-o

Camnittees

The Citizens' Majlis may appoint such

nunber of Camittees as it deems necessary

but shzll in any case appoint the following:

(a) A Public Accounts Camnittee with the
Auditor General as an ex-officio member

(b) A Privileges Cammittee

(c) A Legislation Cammittee

Memoers of the Citizens' Majlis who have
served two or more terms in the Majlis shall
be entitled to a pension in accordance with
the law.

representatives of
departnents not
having a Minister,

Article 82

Article 83

Article 84(2)
needs a proviso

Conflict between
Article 84 and

Article 40(e) of
the Draft should

be notad. Article
40(e) should be
deleted.

Article 88

New provision

New provision

to bring the
position of Majlis
members similar to
that of the
President,
Ministers and civil
servants who
receive pensions.

|
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HEHOHAVDUE ON
- THE CITIZENS®’® MAJLIS

In several preovisicns of the Committee's Dr ft Rules the
the President.in the affairs of the Ma jli has been
emphasised. This is not in keeping with tke efforts to
Constitution with a fair degree of separatior of powers.
the provisions are merely srmbolic but they nevertheless
a subjugation of the Majlis to the executive branch of
e This should not be so because the Majlis is a repre-
@ institution deriving its authority and legitimacy from
1 In the legislative sphere it must not ke subordinate
In its internal prcceedings and procecdures it should
master subject onlr to the Constitution.
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i1} The Majlis is, perhaps, the most representative insti-
tutiens in the counirr. Its mandate comes from the people and
cught net to be withdrawn with ease. In parliamentarry systems
likke the ones 3in the U'S, Incdia and Halav31a, thcugh the Prime
Minister «can reccmmend “he premature diss cluticn of the lower
House, . his reccmmendaticn is not tinding on the Head of State
who mar refuse premature dissolution. No such obstaclie exists in
the Maldivian Ccnstituticn.

“2i) The argument that the President and Judges can be
removed and so the Majlis too should be subject to premature
dissciution fails to take note of the extremely difficult '(and

virtually impossible) urccedu“es which have to be compiied with
befcre the President can be dismissed. No such safeguards xist
in Article €7 (2) prior to the dissolution of the Majlis.
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. (iii) The Majlis has powers to dismiss the President. If it
initiates procedures to do so, a future President may retaliate
by dissolving the Majlis and thus rendering many constitutional
provisions useless.

{iv) The emergency proclamaticn by the President under
Draft Article 138 has to be laid before the Majlis and the per-
mission of the Majlis is needed tc extend it beyond three months
{his is a vital safeguard against abuse of emergency power by a
future gecvernment. The Hon’ble members eof the Special Majlis
should remember that in may parts of Asia, Africa and Latin
America, “ccnstitutional dictatorships” exist because constitu-
tional provisions dealing with emergencies have been abused in
such a way as to proleng the state of emergency for decades.
During an emergency in the Maldives the Majlis is the best safe-
grard against abuse of emergency power. Draft Article 87 (2) mayv

deliver a deaik-blew to the Majlis. , Most humbly, I recommend
that this Article 67 (2) should be deleted in its entirety.

2) There is a conflict between Article 84 and Article 40 (e) of
the Committes's Draft. Article 84 allows the Prcswne“ now2r  to
make temporary laws if the Majlis is not in session.. Presi-
ﬁen”” power is subject to adequate checis and oalu“c by the
dajiis which may accept cr reject the President’ More
importantly, a law made by the President under % 24 is
subject to a time limit. It lapses after €0 davrs.

= 0 :3‘

[
nm«.. n-lf
(DUl

ﬁgwever Article 10 (e} gives the President blank-cheque legisla-
tive powers with no checks ¢» time limits.

I bave reccmmernded in point {4 of the Memo on the President that
A

rticie 40 (e) should e dropped. That recommendation is reiter-
ted here.
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CHAPTFR SIX

CITIZENS® SPECIAL MAJLIS

Comments

(1) Art.80 (c) should be rewritten
to indicate the number of newly
elected members as follcws:

"Such number of members elected
from Male and the Atolls in a General
Election conducted in accordance with
the law to equal the number of elect-
ed members of the Citizens' Majlis.

{2) The 1968 Constitution gives to
the President, eight new ncminated
members in the C(Cizizens Special
Majliis (Refer to Article 83 (d) of
1268. I= it the intention to delete
this second group of eight nominated
mempers?

No ccmment

1) The President has the exclusive
power to summon the Special Majlis.

I reccmmend that the Citizens®' Majlis alse

should . have the power to convene
a constituent assembly to discuss ame-
ndments to the Constitution.

2) What is meant by “ccmpletion of
what has been proposed”? Does it mean
"passage of the amendment threough the
special Majlis” or does it mean
“ratificaticn by the President c¢f the
amencdment”?

3) Under the 1968 Constitution, a
constituticnal emendment did not
require the President’'s assent. Under
the new Draft Article 97 (1) and 97
(2) the President’s ratification
requirement has been introduced.

Sc, amendments will now becocme more
difficult than befcre and,as in the



82(1)

o
b

96

56

case of ordirnary Bills, the President
may send them back to the Special
Majlis fcr reconsideration.

In the light of this, it is obvious
that the Special Majlis should not
be dissolved after it has passed the
amendments. If the President dis-
agrees with the amendmen:, the
Special Majliis will have to recon-
sider it and must, therefcre, star
constituted till the President rati-
fies the amendment.

4) I recommend that Article 92 (1)
and (2) be azenced as frllows:

(1) "If the President, or the (i
ns’ Majlis by a resolution supper
" br a two-thirds majority of t
1 membership, directs the Commi
er of Electicns to constitute
t

-t
o
o
s
W0
pi]

s Special Majliis
n shall te held within
f the directive in acs

th

.0
[
"

-~

th Article 90 :to eliecrt
ecial Majlis.”

)

3
140
.0 4 3

n
G

cle 92 {2} should be reformulated
cll

82 (Z): T"Upon ratificatic by the
FPresident of the Constitution Amend-
ment Bill cssed by th Citizens’
Special Majlis, the said Specizal
Majlis shall be dissolved by an
instrument of the President addressed
to the said Special Yajlis."”

No comment

Please delete the wecrds "as instruc=-
ed by the President” ©Etecause the
Special Majlis is an elected consti-
tutional body and its Speaker should
not be instructed by the executive

No comment

No comment
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Draft Committee's Article

L34

Chapter Seven

ATOLL CHIEFS

Comment /Recommendation

98 to 103

103A

"103A:

No modification necessary

A new Article 103A is recommended.
In the light of previous experience
with elected island committees, the
experiment with representative
institutions in the Islands and
Atolls should be conducted afresh.

Representative Institutions in Atolls

Within five years from commencement

day, the Citizens' Majlis shall
enact legislation to provide for the
establishment of popularly elected
Island and Atoll Committees to assist
Kateebs and  Atoll Chiefs to
administer their respective

territories.”
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Memorandum of Explanation
to Chapter Seven
ATOLL CHEILFS

Due to the Country's unitary set-up, govertmental
power is concentrated at Male. The atolls (and
islands) have no legislative or executive
instituticns of their own which reflect the popular
will of the local inhabitants.

The absence of representative institutions within the
atolls and isiands is compounded by the fact that the
Atoll Chief is a direct appointee of the President
and is not required to be an inhabitant or former
iphabitant of the atoll (though, of course, he
resides there during his term of office).

The Kateebs in the Islands are, normally, local
people but they too are appointed and not elected by
the island inhabitants.

Members of the Citizens' Majlis who represent the
Atolls are not always irhabitants or former
inhabitants of the atoll (there being no residence
requirement in the Maldives as a pre-condition for

contesting from a constituency).

Majlis members rarely, if at all, pay visits to their
constituencies. No allowances are available to
encourage such visits. I was surprised to learn that
some candidztes for the Majlis election do not even
go to their electoral district prior to the election.
But they get elected amyway because of traditional
lovalties to "official candidates".
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The absence of representative institutions within the
atolls and the 1lack of constituent-representative
relationship between Majlis members .and atoll
residents is indeed worrying. No doubt that the
Ministry for Atoll Administration and the Atoll
Chiefs are the government's eyes and ears in the
Atolls. But how adequaﬁely they are able to monitor
the pulse-beats of the local inhabitants is open to
debate.

With knowledge of central-regional tensions in other
countries with large geographical distances and with
memories of the 1959-1963 revolt in the "United
Suvadir Republic", it is recommended that the new
Constitution should provide for evolution of

representative institutions within the atolls.
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Pecormendations

A new Article 103A is —rroposed to require
establishment of representative institutions within
the Atolls and the Islands.

The Citizens' -Majlis is advised that as a matter of
parliamentary practice, two or three days every month
should be declared by the Citizens' Majlis to be
"constituency days" during which members should
return to their electoral districts to stay in touch
with the pulse-beats of their constituents.

This will have economic implications and the Majlis
and the Minister of Finance will have to work out an
appropriate allocation in the next Budget.
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Chapter VIIZI: THE JUDICIARY

1. INDEPENDENCE OF THE JUDICIARY

(1) Subject to the constitutional provisions dealing
the grant of mercy and the appointmert and

with
removal

of judges, the judicial power of the State shall be

vested in a
independent of the Executive. and

br the law,

{2) Atoll Courts and MYale’' courts in
rlaces as is provided by the law.
{2) Other subecrdinate ccourts

law.

Judiciary which shall be separate frecm and
the Legislature.

(2) Judicial dJecisions shall be open to appeal, review or
revision only by other courts in accordance with the
law and no executive official, Ministry cr Department
may interfere in the. adjudication of disputes in the
courts.

2. CONSTITUTION OF THE COURTS

The Judiciary zhall censist of the follewing courtsz:

(1} A High Court with its registry at Male’ ccnsisting of 2
Chief Justice and such number of Jjudges as are preovided

n.such - numbers and such

and tribunals establiished at
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a) the writ of habeas corpus;
b) the orders of Prohibition, Certiorari, Mandamus,

Iinjunction, Declaraticn and Quo warranto.

{3} In the exercise of its advisory jurisdiction the High

Court shall, pronounce in open court, in those instances where

the
the
has

President of the Republic or the Citizens’ Majlis, refer to

¥igh Court for its opinion any constitutional question which

arisen or appears likely to arise, its opinion on any gques-

ticn so referred to it.

(5) In the exercise of its revision powers the High Court
may, either at its own initiative or on the application

ef a party with sufficient interest:

a) call for and examine the record of any criminal
proceeding before any subordinate court for <th
purpose of any satisfring itself as to the
correctness, legality or prepriety of any f

sentence or order reccrded or passed, and
the regularity of any proceedings cf such

subordinate court;

51 direct a subordinate ccurt to make further inguiry
into any c¢riminal cemplaint which has been
dismissed or intoc the case of any accused who has

been discharged.

Provided that no order under this clause shall be made

tc the prejudice of the accused unless he has had an
cpportunity of being heard either -personaily or by an
advocate in his own defence.

And provided further that nothing in this Clause shall
be deemed to authorise a High Court judge tec convert a
finding of acguittal intec cne ¢ convicticn.
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4. NO SPECIAL COURTS

(1)

No citizen shall be deprived of his right to seek
justice from an ordinary court of law.

The estabklishment of ad hoc courts or ribunals is
prohibited. But the Citizens’' Majlis may, by law,
establish permanent tribunals with limited jurisdiction
under specific legislation. All such tribunals shall be
inferior to the High Court and shall be subject to the
High Courts’' supervisory jurisdiction on questions of
law. :

3. APPOINTMENT OF JUDGES

{1)

The Chief Justice and the other judges of the High
Court shnall be appointed by the President of the
Republic as follcws:

a) The President shall nominate fcr consid
the Citizens' Majlis, a qualified pers
each vacancy arising.

b} Before nominating Jjudges, other than the Chief
Justice, the President shall consult the Chief
Justice.

c) The name(s) of the nominee(s) shkall be ccmmunicat

ed to the Speaker of the Citizens’ Majlis who
shall table the name or names before the Majlis at
the earliest possible opportunity.

d) On ratification by the Citizens' Majlis, the
President shall issue the instrument of
appointment under his seal.

¢ se
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Judges of the Atcll and Male’ Courts, Chairmen of
tribunals and of any other subordinate courts
established br law shall be appointed by the President
of the Republic after consultation with the Chief
Justice of the High Court.

6. QUALIFICATION OF JUDGES

(2

No perscn shall be appointed a Judge of the High Court
unless he satisfies the following regquirements:

a) He 1is knewn for his piety and for his knowledge
and understanding of the laws.

b} He is a Muslim of the Sunni sect.

c) He is a citizen of the Maldives born of Maldivian
parents.

d) He is at least thirty-five rears of age.

e) He is o0f sound mind.

f) He has never been cenvicted of a Hadd offence by a

court in the Maldives.
g) He has ten vears’ experience as a judge of a
or as an advocate in the High
L cfficer with the gcvernment.

Qualifications of =subcrdinate court judges shall be
provided by a law passed by the Citizens’ Majlis.
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OATH OF OFFICE

(1) The Chief Justice and the other judges of the High
Court shall before exercising the functions of their
office take and subscribe the oath of office and
allegiance prescribed in Schedule......of the
Constitution before the President of the Republic.

(2) Judges appoirnted to the Atoll and Male’ courts and
other subordindate courts shall take and subscrike the
above mentioned cath before the Chief Justice of the

High Court.

SECURITY OF TENURE

{1) No office of Judge shall be abolished while there is a
substantive holder of that office.

{2) A judge of the High Court shall hold office wuntil he

attains the age of fiftyr-five rears.

Provided that it shall be lawful for the President of
the Republic tc remove a judge from office on a resclution
of the Citizens’' Majlis, passed by a special two-thirds
majority of the total membership of the Majlis, that the
Chief Justice c¢r a judge of the High Court ought tc be
removed on the ground of misbehaviour or of inability f{from
infirmity of body or mind to discharge the functions of his
office.

(3) Judges of the Atoll and Male’ Courts cshall, likevise,
hold office wuntil they attain the age of fifty-{five
rears.

Provided that it shall be lawful for the Judicial and
Legal Service Commissicn consisting of:
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é38
a) the Chief Justice of the High Court;
b) two other judges of the High Court;
c) the Minister of Justice;
d) the Attorney General;

to remove an Atoll or Male’ Judge from office on the ground
of misbehaviour or of inability from infirmity of body or
mind properly to discharge the functicns of his office.

{4} Yo judge shall te removed from cffice unless he has had
a fair opportunl*v of being heard either personally or
br an advocate in his defence.

(3) Pending proceedings for removal, a Jjudge maYr be
suspended frem office by the President of the Republic.

(6} Yerwithstanding anvrthing in this article, a judge may
resign his office by writing uncder his hand addressed
to the President of the Republic.

Previded that he <chall ccntinue te
judicial functions till the resignation 2
the President.

TRANSFER OF JUDGES

{1} The Chief Justice and the other judges of the High
Court shall nect, :1thout their ccnsent, be transferred
to another orzan ¢f the State durlng their tenure as
members cf the judiciary.

{2) Anv ransfer, with consent, shall nct invo oive any
alteraticn <« the remuneraticn and othe terms of
service e the disadvantage of the judge 4e)
transferred.



E3PESREVFESALIFESPLERVPpREIAEFESIRTTEREES

10.

11.

12,

€1

{3} A judge of the Atoll or Male’ courts may be transferred
laterally to a court of concurrent Jjurisdiction by the
President of the Republic on the recommendation of the

. Chief Justice of the High Court but not to another
organ of the State save with his consent and subject to
clause (Z) of this article.

REMUNERATION OF JUDGES

The salaries, allcewances and terms of service of judges
shall be prO\laed br the law and the remuneration so
provided shall ‘ ' . -
not be altered to the detriment of a Judge after his
appointment. :

RESTRICTION ON PARLIAMENTARY DISCUSSION

-~

(1) Matters which are =: ucéice shall not be discussed in

the Citizenz' Majl

{2} The conduct of a Hi
discussed in the Cizi
substantive mecticn ¢f «wh
nct less than cne fourth of
of the Majlis.

zh Court judge shall not be
tizens’ Majlis except on a
ch notice has been given br
f the tctal numter of memter:z

JUDICIAL IMMUNITY

No suit or preceeding shall lie against any judge Zor
any act which is decne in goed faith and in the exercise or
purported exercize of his duties and functions as a judge
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POWER TO PUNISE FOR CONTEMPT

(1) Implementaticn of Court decisions is the duty of every
perscn, whether public official or private citizen, and
Tailure to observe this duty mar be punishable as
contempt of Court.

(2) The High Ccurt shall have power *to punish any contempt
of itself or of any subordinate court.

COURT PROCEEDINGS TO BE. PURLIC
All court proceedings shall be open to the public.

Provided that in the interest of national security or
public decencr the presiding judge may crder the court to be
cleared of the pubiic er to forbid the publication of any
infermaticn or evidence.

POWER TO MAKE RULES

The Hizh Court shall have the pcwer ts fermulate rules
gulate judicial ethics and judicial procedure in the
< crdinate courti=.
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EXPLANATORY MEMORANDUM
TO THE CHAPTER ON THE JUDICIARY

This Chapter combines Chapter 8 and Chapter 9 of the Draft
Proposals.

In preparing it,-the effort has been to provide for a
strong, capable and independent Jjudiciary which, in a
functional way is separate from the executive. At the same
time, however, the President's formal position as the
fountain of justice is retained in the following ways:

(a) His power to grant mercy;

(b) His power to appoint, remove or suspend judges subject
to constitutional .safeguards;

(c) His power to propose to the Citizens’ Majlis
legislation to promote justice.

(d) It would be permissible for the President to refer (but
not recommend) to the High Court a citizen’'s petition
to him for Ilthimas and the High Court may, in its
discretion, review or revise the matter under Article
3(3) or Article 6 of this Chapter by trring it de novo.

(e) As the head of the executive, the President can
review/revise any decision of an executive department,
which in the view of the President, causes hardship to
a citizen or results in maladministration.

On the need to separate the judiciary from the executive,
there are some sincere but dissenting voices on the ground
that "Islam requires the judicial power to reside ultimately
with the Head of State.” This view is based on the fact
that in early Islam the Prophet (S.A.%W) and the Righteous
Caliphs were the supreme head of all three organs of State.
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nine arguments in favour of Jjudicial

independence in the Maldives:

3.1

(L]

(&)

(93]

n

~here is no specific injunction of the Quran or the

Hadith known to me which recuires us to amalgamate the
executive and. the judiciary. (Refer to extracts from

S.Abul Ala Maududi, Islamic law and Constitution, 8th
edition, 1983, pp. 225 - 228, 319 - 320, 334 included

as Appendix 1)

The practice 1400 vears ago is worthy of emulation.
But where do we get leaders who match the piety and the
quality of the early leaders of Islam ? The Prophet
(S.A.W) was inspired by Allah. The early Caliphs
were men of exceptional integrity, honesty and devotion
to God. But today we no longer have assurance of
naving personalities worthy of such reliance and faith.
Therefore, we ought to construct a constitutional
structure which supplies some checks and balances
against zovernmental abuse of power - which itself 1is

an ideal of an Islamic State.

The Islamic requirement that the Head of State is
answerable to the law and subject to the jurisdiction
of the ordinary courts, necessitates a separation

between ithe executive and the judiciary.

Islam requires due process during a trial. Modern
leaders are too busy with other affairs of state to
give a patient and full hearing to both parties in a

case.

in Islam whatever is not prohibited, is deemed to be
permitted. There is no express prohibition against an
independent and seperate judiciary and having one will

not be un-Islamic.
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3.6 Even if the President is not involved directly in

determining disputes, he will remain involved in the
administration of justice through his power of
appointment of judges and involvement in their removal.
He can exercise the power to grant mercy. He can
initiate legislation to promote justice. He can refer
to the High Court a citizen’s petition to him for
Ilthimas and .the High Court .may, in its discretion,
review or revise the matter under Article 3(3) or
Article 6 of this Chapter.

All modern constitutional documents emerging from
Islamic countries give the Jjudiciary protection from
executive interference. Reliance may be placed on:

- The Constitution of the Islamic Republic of Iran,
especially Articles 156, 164, 165 and 170.

- The Constitution of the Islamic Republic of
Pakistan especially Article 175. (Appendix 3)

- Constitutional Recommendations for Islamic
Ideology, Government of Pakistan, Islamabad, 1983.
Chairman: Justice Dr. Tanzilur Rahman, pages 16-
19. (Appendix 4)

- A Model of an Islamic Cbnstifution, Islamabad.
Articles 35-41. (Appendix 35)

In the context of the Maldives, there is an urgent need
to decentralize powers and to reduce the burdens on the
Presidents’ Office so as to allow him to plan for the
future.

I{ Maldives is to attract foreign capital and integrate
itself with world commerce there is a need to have a
separate and independent system of adjudication which
would arouse confidence of foreign commercial houses.
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I have, therefore, sought to ensure that, all in all, the
judiciary is separate from and independent of the executive
and the legislature in a functional way, yet, subject to

some checks and balances from the President and the.

Citizens’ Majlis.

If my proposals are accepted, the following existing
practices will have to be modified.

5.1 The Presidents’ power to "review’ or "revise" High
Court decisions will have to be discontinued. (Article
i(2)). It is humbly submitted that the President
should not burden himself with judicial matters which
are best decided after hearing both parties and by
reiiance on pre - determined rules and precedents.

5.2 The Ministry of Justices’ practice of guiding and

supervising Qazis Courts will have to cease. {Article
-1{2)). However the Ministry can continue to assist the
Judiciary by preparing the annual budgetary proposals,
undertaking publication of law reports, recruiting
administrative staff, obtaining facilities and services
and library books etc. The Ministry could remain
invoived in formulating proposals to the Citizens’
Majlis for law reform.

If the Ministry stops supervisihg the Qazis Courts, who
will watch them ? As the standard of justice in the
lower courts is not always high, Articles 3(4) and
3(6) of this Chapter seek to provide powers to the High
Court to supervise and revise lower ccurt proceedings.
This way no vacuumm will be created when the Ministry
withdraws from its traditional role.

(&)

The practice of transferring judges from the Bench to
executive departments will have to cease. (Article 9)

e
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The power to decide whether the Court will sit in
public or in camera will reside with the courts and
not with the Ministry of Justice. (Article 14)

[¢]]
o,

5.5 Rules of Court Procedure and Ethics will be drawn up by
the High Court and not by the President or the Ministry
of Justice. (Article 15)

The Jjudiciary, especially the subordinate courts, will be
subjected to control and supervision by the executive and
the legislature in indirect ways, for example, in the
appointment and removal of High Court judges (Articles 5(1)
& 8(2); appointment of Subordinate Court judges after
necessary consultation with the Chief Justice (Article
5(2)); pewer to dismiss subordinate court Judges by a newly
created Judicial and Legal Service Commission consisting of

Jjudges and members of the executive (Article 3 (3)).

In criminal cases the president shall retain his power to
grant mercy.

The High Court shall be vested with a new supervisory
Jurisdiction to issue Writs and prerogative orders
(Article 3 (4)). The basic principles of these are included
in Appendix 6.

7.1 The Writ cof Habeas Corpus: Anyvone deprived of his
personal liberty can challenge his detention under this

writ procedure. The High Court may order the detainee
to be brought before the court along with the legal
reasons for his detention-. if the detention is

according to the law, the Court will refuse habeas
corpus. 3But if there is- violation of law or procedure,
habeas corpus will issue.

An order of habeas corpus does not operate as an
acguittal on conviction or an appeal. It merely tests
whether the detention is legally valid. A prisoner
released on habeas corpus may be rearrested if the next
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time around all the substantive and procedural
requirements of the law are complied with.

Certiorari: If an inferior court or tribunal in

reaching its decisicn acted Ultra Vires, in breach of
natural Jjustice, 1in error of law or its decision was
affected ey fraud. perjury or duress, the High Court

may:

- Order the inferior court to have the reasons for
its decision and the records of its proceedings
sent to the High Court for review.

- If the High Court detects any of the four defects
mentioned above, it may quash the previous
decision.

- The High Court may remit the proceeding back to

the tribunal to be tried de novo after correcting
whnatever defect existed.

Prehibition: This is similar to certiorari but comes
at an earlier stage.

If an inferior court or tribunal is acting ultra vires
or in breach of natural justice, the High Courz may
prohibit it from continuing with its proceedings. For
example, if a Court Martial wrongly exercises
Jurisdiction over a civilian, the High Court may issue
an orcder o¢f Prohibition to prevert the Court Martial
from exceeding its Jjurisdiction.

Mandamus: This is an order from the High Cour:

¢ authority to perform its public duty.

b2
"~

e, if the Pensions Department refuses to pay
the pensicns due, or the Police or Customs Depariment

seize property unlawfully, Mandamus may issue.

0
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Injunction: This is an équitable remedy which can
order a public authority or a private person to:-

(i) desist from doing something which he is not
entitled to do. e.g. encroaching on somebody’s
land; seizing private property unlawfully.

(ii) do what is his duty under the law to do.
{mandatory injunction) This type of Injunction
is similar to Mandamus except that Mandamus does
not lie against private persons. Injunction is
available against public authorities as well as
private persons with one exception: Injunction is
not issued against the Crown or Head of State.

is a judgment of a superior ccurt

on the state of law on a Particular point or the right

and duties of the parties in dispute. It is a very

Declaration: This

bread-ranging remedy and enables a person -0 seek the

U,

courts’ opinion on a whole range cf legal issues o

-

whether a particular Piece of legislation

Pt

unconstitutional or whether a citizen has a right to
abroad.

uo

o

Que Warranto: This is an order to a public authority
to vacate a public position to which he is not
entitled under the law.

strongly recommend that a special course in 'Judicial and-

Constitutional Practice’ be organised to brief Jjudges and

law officers on the exercise of their jurisdiction under the
prorosed new Constitution.

The Drafting Committee

may wish to consider creating a 3 -

tiered judicial svstem with a Supreme Court (or a Court of
Appeal) above the High Court and vest it with

rhe following

Jurisdiction:
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1. Exclusive original Jjurisdiction to determine questions
of constitutionality. {Refer to Articles 3(1)(a) and
3(2))
2.. Appellate jurisdiction to hear appeals from the High

Court in areas provided by the Law.

3. Exclusive advisory Jjurisdiction. (Article 3(3))

lose its Jjurisdiction in Article 3(2) and Article 3(3} but

If such a 3-tiered. system is accepted, the High Court will

will retain its jurisdicticn in Articles 3(3), 3(4) and
3(8}).

- Shad Saleem Farugi -
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Chapter IX
MUHTASIB (COMMISSIONER OF ADMINISTRATION)

Appoincment

cemmissicner of Admini

There shall te a Muhzasib cr ro cr

appoincad v the Prasidenc Io- @ £eTh OL IlVe YE&IrS & gail

Se girghla Jor =z,

Qualifications

The Muhtasib shall have the qualifications of a member c¢f the
2 - ]

Majlis and snuall te a person who, in the opinion
esident, is capable of enjoving cutlic confidence.

No perscn holding che office
other office of emolument whe
ctnarwise nor engage directl

-2 wvlse
profession for reward.

the Munhtasib shall hold any
T in the public service or
n any other occupaiion or

.
v -
v

J e

Salary

The salary and terms of service of the Muhtasib shall be
determined by the Citizens' Majlis and shall not be
ciminished cduring his term of cifice.

Resignation & Removal

The Muhiasib may at any time resign hi
shall not be removed frcm office excep

1
and in the lixke manner as a judge of the Hig

s ciii
T cn like grounds
a Courc.

Functions
The Muhtasib shall have the following powers, funccicns
and duties:

(1) To inves:iigate and report on any administrative

&ct or omission of any public official, public employee,
office or agency, when such act or omission appears

Co involve & breach of law or appezrs to be unjust, imprcper,
oppressive, inefficient or unreascnable.

(2) To reccmmend to any public of
government, Cr ToO any agency or i
to perform &nd expedite any act ©
law or to stop, prevent or correc
in the periormence of duties;

ficial or employee of the
nscrumentality thereof,
r duty required by the
t any abuse or imprcpriety

(3) To direct the officer concerned to furnish to the Muhtasib
any information or documents relzting to the mattex
under investigation except as is provided by Article 10:

(4) To determine the cause of inefficiency, red tave,
mismanagement, Iraud and corruption in the governmen:c

and make recommendations for their eliminazion and

the observance of high standards ¢f ethics and efficiency.

g0
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7. Procedure for investigation

{1) The Muhcasib mav investigaca any maltler mentionec Iin
Article 6 in any of the fcllcowing circumsiances:

{a) Where a complaint is culv made to the Muhtasibd
by any person alleging that the complainanc nas
sustained an injustice as a resul:l of maladminiscaiion;

(b) Where :the President of :the Republic, a member of

the Ministaers' Majlis or a member of the Citizens' Majlis
seguest the Muhcasib to investigate the maiter on cthe
ground that scme perscn or bodv of persons has or may

<

nave sustained injustice:

{c) In any other circumstance in which the Huhtasibd
ccnsiders chat ne ought to investigace the matter
in the inceres:t of justice or efficiency.

(2) Where the Muhtasib proposes to conduct an inves:ti
he shall afford co the principal ofiicer of any Minis
or departmenc concerned, and to any other person who is
alleged to nave taken or authorised the action or omission
in guestion, an opportunity to comment on any allegations
made To the Muhtasib in respect of it.

(3) Every such investigation shall be conducted in privace.
The procedure for conducting the investigazion shall be
such as the Muhtasib considers appropriace in tiae
circumsctances of the case. The Muntasib may obtain
information from such persons and in such manner, and may
maike such enquiries as he thinks £it, and may determine
whether any person may be representad by counsel or
attorney in the investigation.

8. Jurisdiction

(1) Subject to the other provisions of this Article, the
Muhtasib shall have the power o investigate and repert cn

the acticns and omissions of the following officers and autho-
Tities: '

(a) Any Ministry or department of the government:

{b) Any enterprise owned or controlled by or on behal:Z
of the State;

(c) The Police Force or any member thereof.

(2) The Muhtasib shall not have powers in relation to the
following officers and authorities:

(a) The President or his perscnal stafi:

(b) The Chief Justice and other judges cof the High Court;

(c) The Auditor General;

(d) Any Commission or Commissioner established by this
Constitution;

(e) The Armed Forces and members thereof.
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chis Arcicle in respec:t of anv complaint inm so far as it
ralates: o~

(a) anv acction in raspgect of which the person aggrieved has
cr had a right of appeal, weferemnce OT review fo or
hefgra a cour: or -ribunal constituted by or uncer
any law in force in the Maldives; or :

(b) anvy action in respect of which the perscn aggrieved
h2s or h1ad a remedv by way of proceecings in any courc
gz law or tribunmal;

ooV -har che Muhcasib mayv conduct such zn invescigatlicon
n aszzanding tha:t che perscn asggrieved has or had suca

a T or vemedv if satisfied chac in the particular
circumsrances it is not reasonable o expect him To avail
himself or to have availed himself of that right or remedy.
9. Discretion to investigate

In desermining waether to initiate, contcintie .or discomncinue
an invescigation, che Muhtasib snall acc in his discretion.
vithout prejudice to the generality of chis discretiom,

the Muhtasib mav refuse to initiate or may discontinue an
investigation wnere il appears <o nim that -

(a) a complaint relates to acticn of which the complainant
had kncwledge for more than twelve months beZore Che
complaint was received by the Muhiasib;

(c} the ceomplaint is £f£rivolous or not m

v
n
m
,_l
d
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10. Power to obtain Evidence

(1) Subjecc o the other provisions of chis Arcicle :
the Muhtasib shall have the powers ct the High Couzt to
summen witnesses to appear before nim and to compel them ToO
give evidence on oath and to produce documents relevant L0
the proceedings before him and all persoms giving ev .idence
ac those proceedings shall have the same cuties, liabilities
and immunities as in che High Court.

(2) The Muhtasib is not empowered to summon a Minister To appear

before him or to compel a Minister to answer any questions

relating to any matter under investigaction but persoms other

than a Minister may be summcned and compelledto assist in the
- i

investigation.
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{3) The Muhtasib may noc summon anv witnesses co produce any
Faihiner aa=~evrs =2r =0 7ive anv confidencial i-come IaX
information.

(4) The attornev Gene-zl may give notice to fine Muncasib with
respec: to any cocument or inIormaiion specified in the notice
that in his opinicn che disclosure of that inrfovmation or
cocument would be conirary o the public incerest in telation
zo defence, external relations or internmal security.

Where such a nocice. is given, the Muhcasib shall be entitled
o examine the documenc or informacion in person but neither
he nor his starf shall be encitled to communicate the

doccumens or information to any person Ior iay purpose.

11. Proceedings after Investigation

{1) Where, after making an investigacion, the Muhtasib is
sacisfied that the action or omission complained of reilected

a breach of law or was based on a mistake of law or fact or

was unireasonably delayed or was otherwise unjusc, oppressive
or unreasonable, he snall report nis opinion along with reasons
and reccmmendations -

(a) to the person who or Io the auzhorily which had
referred the complaint to him; and

(b) to the principal officer of the !Ministry, Depariment
or Authority concerned.

(2) The Muhtasib may, in his discreticn, submit a special report
to the President and to the Citizens' Majlis on any mat:er

of public importance and shall, in any case, submil an annuzl
report to the Presicent and To the Citizens' Majlis on the
performance of his conscitutional functions.

12. Adequate Staff

The Muhzasib shall be provided with a staff adequate for the
efficient discharge of his functicns.

13. Fiscal Autonomy

The office of the Muhtasib shall enjoy fiscal autonony.

Its approved annual appropriations shall be automatically
and regularly released though they shall be subject to

audit by the Auditor General.

14. Fees

No complainan: may be required to pay any fee in respect oIl

his complaint or request for any investigaiion.

-
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15. Immunity

(1) No proceeding, civil or criminal. mav lie agaiast the
Muh:asib. cr againsI any pevscon holding an oifica

or appoincment under aim for anything ne may do or Teport

or say in the course oi thefunciions of che Muhtasid

unless it is shown thac he acted in bad faich.

(2) The Muhtasib, and any person holding office or appcininent
under him may ncc be called to give °v~derce in anv cour:

cr tridunagl in rescect of anything coming to his knowledge in
che exercise of his funcIicns.

16. Oacth

Befeore entering upon the duties of his oifice, the Muhtasib
shall cake and subscribe the ocath of office prescribed
in before the President of che Repubdlic.

- em e e e e e e e e



Memerandun on

THE MUHTASI3 (COMMISSIONER OF ADMINISTRATION)

ine strong tradiction of Iitimas in Maldivian society needs to
De ‘given an instictuctional backing.

There is also a need in all Asian societies for supplying to
the citizens nen-techniczal, inexpensive and expecitious remedies
T2 air their grievances.

The proposed Muhtasib will fulfil these expectacions.

Terminologv

The t2rm Muhtasib has been chosen in henour of the Islamic
institution of Hisba which empowered a Muhtzsib to enicrce
thical conduct. both in the geovernment and in the markec place.
The learned members of the Draft Committee may, however,
wish To cpt for the terms Ombudsman or Commissioner of administratic

e Mchtasib's lirk with the President

The Muhtasib shculd investigate any ccmplaint of maladministr
forwarded to him by the President, a cabinet miniscer cr a me
cZ the Citizens' Majlis (Art. 7(1)) and report his findings to
them (ArC. 11). This wayv cthe President, the Cabinet znd the

itizens' Majlis will be able to play an effective role as
redressors oI citizens' grievances and as facilitaters of
administrative justice.

B
o o
o
.rl:x
5

asib snould, hcwever, also nzve the power o receive
ts directly from the public because in some situations
zen may be reluctiant to take his complaint to

er of an cffice. (Art. 7(1)(a)).

s relationship with the cour:s

The Muntasib is primarily concerned with acts or omissicns
wnich, thcugh legzl, may fall short of the standards cf justice,
reascnableness and good administration. It is presumed that the
suhtasib will not be concerned with issues of pure law or with

, ac judication invelving rights and duties. Those should be left

. Co the courts (Art. 8(3)).. But the Muhtasib may investigate
a complaint against the administration even if a legal remedy
was, thecretically, availzble if the citizen was not in a
posilion to make use of his legal remedies (Proviso to Art.8(3)).

The Muhtasib is not a court of law. He cannot overrule or review
any judicial decision. In fact he cannot investigate or
supervise any adjucicaticn before the courts.His job is to
investigare acts or cmissicns of an administrative (not judicial)
nature by public officials (Art. 6(177.

85
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the Muncasib's vslationsihin wich Miaiscers andé their YMiniscries

The M

uhtasid can onlv invescigate and report. e can recommend
changes. But he cannot overturn an administracive decisicn. Thar
will have cto be done by the President and the Miniscers

In all countries with an ombudsman systen, the findings of the
ombudsman, though not scrictly binding, are not easily
brushed aside by the executive and :the legislature.

hen che
2e to ex

rgo
ot

D
s
ai

sition of the
b

. . ot
ae WOTK

The Citizenc' Majlis can n
g mine

scre
sluntasib by apoointing a Commi
or the Muntasib.

The Muntasib's nower to summon wiinesses and evidence

To free the Presiden:c and the Ministers to atctend to cheir
duties, the Muhcasib should noc summon cthe President and che
Ministers to answer questions. But c:ther officials should be
required to cooperate with the Muhtasib.

His terms of service

The terms  of his service, his salary and allowances have
been lef: to the Citizens' Majlis to establish. It is
recommended that the Muhcasib be appcincted for a term of

at least 5 years and be available for Teappoincmenc
subject to a retirement age. Once appointed, he should not
be removable excep: in the like manner as a High Court jucge.
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Committee's Draft
Proposals

THE AUDITOR GENERAL

repla

Hoo
it

ce the prawviously submicted nancuwricten
craft).

Comments & Recommendations

cle 119 on
Auditor Generzal
net to acld any
property

- Article 120 on
form of scace
+ accounts

- No mccification neecded

‘= No mcdificarion neaded

- No medification neecded

- Arzicle 118 of the Draf: allows the Auditor
General to act only on the insZructicns of
the Presidenc. I sugges:z tha:t the Audicor
General should have censtifutionzl authority
S0 audit all s:tace accouncs om nis own
iniciati and without having tc wait for the
green light from the Presidenc.

A new Article 118 is proposed:

118(1) The Auditor General shall audit and
report on all state accounts and the accounts
of all enterprises that are owned or
controlled by or on behalf of the Srate.

118(2) The Auditor General is empowered to
have access to all books, records and returns
Telating to the abovementioned accounts.
118(3) The Auditor General shall submit his
Teports to the PresidentWho shall cause them
to be laid before the Citizens' Ma jlis.
118(4) The Auditor General shall be an

ex-officio member of the Public Accounts
Committee of the Citizens' Majlis.

- No modification needed

- No modificaction rneeded
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Cornmittee's Draft Comments & Recommendations

Toposals

-articles 121 -Major changes ave *eccn“e“cac to give tne
and 122 en Aucdizor General some securiIy oI tanure
Tesignation and 50 that he can ac: 1naepencen ly and
Temoval fearlessly. He should not be hired and

fired like ordinary public servants.

121  The Auditor General may, at any time,
resign his office but shall not be removed
from office except on like grounds and in the
like manner as a judge of the Hign Court.
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Chapter XI

Elections and Public Referendum

Committee's Draft Proposals

Comments and Recommendations

_Article 123 on Commissioner

of Elections
Article 123(2) on

qualifications of the
Commissioner

Art 124 on oath
Art. 125 on duties

Art. 126 on secret ballot

Art. 127 on qualifications
of voters

Art. 127

- Article 123 (1) needs no

modifications.

- A minor change is recommended.

"The Commissioner of Elections shall
have the qualifications of a member
of the Citizens' Majlis and shall be
a person who in the opinion of the
President is capable of enjoying
public confidence. "

- No modification.
- No modification.

- No modification.

- Minor modifications recommended.

- 127(1) on the requirement to be a
Muslim should be deleted in the
interest of a good international
image; I believe that Islam does not
deny voting rights to non-Muslims.
In any case you have no non-Muslim

citizens.

- Art 127(b) should be modified to
read "serving a sentence imposed by a
court of law."
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Committee's Draft Proposals

qo

Comment s /Recommendations

Art 128 on Election
Complaints

Art 129 on removal of
Commissioner.

- A residence requirement in the
constituency should be added.

- Article 128 is not very clear. I
suggest the following :

""Except as is provided by Article
35(3)(a), (and Art. 45(3) of my
Recommendations) no election or
referendum shall be called in
question except by an election
petition presented to the High
Court."

- Major change recommended to give
Commissioner independence.

'The Commissioner of Elections may at
any time resign his office but shall
not be removed from office except on
like grounds and in the like manner
as a judge of the High Court.”






