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the electrol process. A general fine-tuning of election procedures is suggested to ensure that ballot boxes
are counted and results determined in the locality immediately without involving transfer of boxes to

other localities. Opening of ballot boxes and counting of ballots should preferably be done in the pres-

ence of contestants in their respective constituencies.

It is further suggested that the Elections Commission should be totally independent and should stand
outside the executive and the civil service branches of government. The terms of appointment and
termination of the commission chairman and its members should be determined such that ensure their
independence from all departments of government. The Commissioners should preferably be given a
one-term appointment of ten years duration so as to enchance the prospects of impartiality in the work-
ings of the commission. The Elections Commission should remain a constitutional body as it is but the
constitution should provide further assurance of its independence, which may in tumn also require ad-
ditional legislation on matters of detail concerning efficient and impartial management of the electoral
process. It is further suggested that chairman of the election commission should be appointed by the

President with the approval of the People’s Majlis.

10. Political Parties

Views are divided over the formation of political parties, which do not exist at present, even though the
1997 constitution does permit formation of societies and associations. It was thought the absence of
political parties was due probably to a recent People’s Majlis vote on the issue. Those who are against
political parties say mainly that it might encourage disunity and also that neither the existing constitu-
tion nor any of the previous constitutions have addressed the subject in specific terms and provided no
guidelines on political parties. That Maldives does not have political institutions to intergrate an orderly
party mechanism within its constitutional structure. It was further argued that the people of Maldives
are 100% Muslim and there was no scope for political parties in Islam. This is not, however, an accurate
position as Muslim scholars and commentators have held different views on the subject. Whereas some
are of the view that the Muhajirun and the Ansar (migrants and helpers) were Islam’s earliest parties,
others have intimated that the madhahib are in many ways like juridical parties. Even the Qur’an con-
tains a sura by the name al-Ahzab (the parties)!

Those who support the formation of political parties argued that the constitution should assign a role for
organised opposition to present its case openly to the nation, failing which it would be difficult to dis-
tinguish between disciplined and uncontrolled opposition. This can only be done by allowing formation
of political parties. It was further argued that in the absence of opposition the entire government is like
one single party especially in view of the fact that the President appoints most of the leading figures in
all the three organs. Then it was pointed out that the Maldives has already seen, within recent months,
the emergence of a political party in exile. In the absence of a constitutional framework to ensure le-
gitimacy, there is the possibility of emergence of parties with undeclared agendas and no identifiable
plan of activity and manifesto. Yet a note of caution was also added that careful guidelines should be
provided for political parties and that the constitution should contemplate a certain period of time for
preparatory work, including the introduction of political parties law within that period. There should be
a set of basic guidelines in the constitution to preclude formation of divisive and sectarian parties. Thus
it was suggested that no political parties should be allowed based on Islam, nor a particular madhhab and
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school thereof, as all Maldivians are Muslim and religion should not be politicized in that way. Simi-
larly regionalism and monarchy were mentioned as two other themes that should be precluded and no
parties should be allowed to take these as their basic agenda and plan of action. This would leave such
subjects as democracy, social justice, basic rights and liberties, and peoples welfare themes for political

party activism. There should be total transparency and no party may be either financed or promoted by
an alien government.

11. Principles of Policy

It may seem advisable to add a small chapter to the constitution that provides a set of guidelines regard-
ing matters of interpretation, government policies and the practices of lawyers and judges. Some general
guidelines to strengthen the foundation of democracy, the rule of law, accountability, fundamental rights
and liberties may be provided. There are even in the present constitution sections which really incorpo-
rate a basic principle of policy. Article (31) for example provides thus that any section of the existing
laws and regulations that is inconsistent with fundamental rights and liberties “shall to the extent of such
inconsistency be void.” Another principle of a similar type may be added, for example, that a minimal-
ist approach should be taken toward imposing restrictions on basic rights and liberties, whenever the
constitution subjugates such rights to the application of the existing law. Some principles of policy that
cannot be placed elsewhere in the text such as guidelines on social justice and distribution of wealth,

guidelines that address the needs of the family and the youth, Maldives international obligations and the

extent it may commit itself to the Universal Declaration of Human Rights 1948 and so forth may also

be placed in this chapter.

Conclusion

What has been said and presented in this paper is the outcome of consultation with a cross-section of
people who had an opinion or a counsel to give on issues of concern to the prospects of constitutional
reform in the Maldives. I have personally enjoyed the experience and would like to thank everyone most
warmly for their friendly encounter and contribution. I have met with a large number of people and it
would not be possible here to refer to all of them by name. Some have also said they would prefer not to
be quoted or named. Their advice and counsel would hopefully mark a fresh momentum toward improv-
ing the prospects of justice and good governance in this country, a government that articulates the term
of its commitment to the welfare of its people. The effort that is made here is, I believe, also in harmony
with the best values and objectives of Islam. Government in Islam bears a strong affinity with consulta-
tion (shura) and public benefit (maslaha). According to a legal maxim of Islamic Law “the affairs of the
Imam (or government) is judged by reference to maslaha- amr al- Imam manut bil-maslaha.” The best
way to identify and realize the people’s maslaha is through consultation. In a reference to one of the vir-
tues of the early Muslim community, the holy Qur’an declared that “their affair is (determined) through
consultation among them.” If the attempt in this paper marks a step in that direction by identifying the
avenues of bringing greater benefit to the people and it has done so through consulting the people, then
I believe the basic approach here bears harmony with Islamic values. The government and people of
Maldives stand tall for their impressive maslaha-oriented achievements in the eradication of poverty and
their strident march toward prosperity, and this really bodes well for their continued success along the
path they have already treaded for a long time.

The Reform of the Constitution

81




78

The more specific aspects of fundamental rights that came under scrutiny included the following:
a. As already noted there are too many references to law in the present constitution whereby
the text refers to law in the context of almost everyone of the basic rights. Such references
to law tend to derogate from the force of the constitutional affirmation of rights and liber-
ties, which is why they should be reviewed and references to law should be made only
when deemed to be absolutely inevitable or when reference to law strengthens the sub-
stance of a basic right.

b. The constitutional clauses on freedom of expression should be fine tuned with a view
to providing a firm constitutional foundation for freedom of expression. The constitution
should also make a clear reference to freedom of the press, which many observers noted to

be next to non-existent.

c. Notwithstanding the fact that the present constitution (Art. 27) provides for freedom of
societies and associations, this has remained unimplemented. Many commentators recom-
mended formation of political parties. Some also drew attention to the provision of the pe-
nal code which prohibits assembly of three persons against the government. This was said
to be too restrictive and should be revised.

d. Article 15(b) of the constitution which proscribes arrest and detention of anyone unless
the law explicitly provides so is not being observed. Some commentators noted that there
were persons in detention for as long as one year without any judicial order. In this con-
nection it was suggested that a partial remedy for this situation could be sought through
introducing a bail system.

. Many commentators spoke of persistent ambiguities concerning the right to counsel and
the defense lawyer’s right to appear before the court. Even though new regulations that
were introduced in March 2004 entitled the defense counsel to appear in court, ambiguities
still persisted over the extent of the right of defense and standards of proof. To address these
especially in the context of Shari’ah is necessary in order to strengthen the position of the
defendant in court proceedings. Some guidelines could be provided in the constitution.

A question also arose as to who made the request for a legal counsel, and how was that request recorded
or made verifiable. Could the parents of a detainee send a lawyer to defend their son or daughter under
arrest? Commentators also noted that the arrest and detention procedures needed to be clearly articulated
by law. It was unclear right now, for instance, as to whether confinement to an island actually amounted
to detention.

Article 15(2) of the constitution entitles a Maldivian citizen who is “subjected to oppressive treatment”
to appeal to “the concerned authorities and to the President.” It was said that “the concerned authori-
ties” did not include the courts. A further ambiguity exists here as the President can refer the case to
a Minister or vice versa neither of whom may take a clear position and protracted delays may thus be
caused. Someone should be answerable and a clear procedure should therefore replace the present one;
the courts should naturally play a role in that procdure.
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A certain ambiguity was also noted in Article 16(2) of the constitution which provides, with reference
to the right to defence of an accused person who “shall be allowed to obtain the assistance of a lawyer
whenever such assistance is required.” The word “required” is ambiguous, and the phrase “shall be al-
lowed” is also said to be unwarranted and non-committal; both should be revised. It was further noted
in the same Article that the right to defence was subjected to the phrase “in accordance with Shari’ah.”
This was said to be unnecessary and should be omitted altogether. Moreover, entitlement to legal coun-
sel should be assured as of the time of arrest, and not from the time one is “charged with an offence” in
the court as Article 16(2) tends to suggest. The accused should also know the charge he is faced with as
of the time of arrest.

A question was asked: is there a right to silence for the accused either in the trial or pretrial proceed-
ings?

It was further stated that there is no law on privacy at present, and yet Article(20) of the constitution
protects confidentiality of personal letters, messages, and communication subject to this clause: “except
as expressly provided by law”!

Article (18) of the constitution declares personal dwellings inviolable, yet irregularities in police prac-
tice have been noted with concern. Sometimes the police enters a private home for search and seizure at
2.00 a.m without a warrant or judicial order. The text should address this in such a way that would curb
such violations.

Article (19) declares that people are free to acquire knowledge and impart it provided it “does not con-
travene law.” It was suggested that the last phrase should be omitted and also that education, especially
at the primary school level, should be provided by the state as a matter of right.

Article (30) declares it a duty of the citizens “to protect and uphold the constitution.” It was suggested

that this should be a duty of the state as well.
__—’w

f. The right to work and the worker’s right to pension are recognised in the present con-
stitution. Yet there is no pension law to provide the necessary details on workers’ right to
pension. The public sector employees are entitled to pension but not the private sector as
they are not bound by any law. It is suggested that Article (24) of the present constitution
should elaborate further on this. Some commentators also said there should be a social
security system to protect the unemployed and that the constitution should provide some

guidelines.

g. A new clause should be added on the right to life that may also provide basic guidelines

on such matters as euthanasia and abortion.
9. Elections

Commentators spoke of irregularities in the election procedures that tended to undermine credibility of
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sometimes to correct procedure. The other side of this story is a certain shortage of qualified people to
fill judicial positions. It seems that competent individuals are attracted by the more lucrative rewards
of private practice and even though the judges are relatively well paid, the salaries are not competitive.
Then there is the question of employing to judicial posts persons who are competent in both the civil
law and Shari’ah, which is not easy to obtain. The constitution should set guidelines nevertheless on
the immunity of judicial office and its protection against executive interference. Appointment, salary
and promotion matters of the judges as well as the terms of their termination and dismissal should be
separately regulated by law. They should not in other words be treated as civil servants in every respect.
More specifically the following suggestions were made for constitutional reforms of the judiciary.

a. There should be a three-tiered system of courts under the supervision of Chief Justice.
There is at present a basically two-teired system in operation and it is the President who
acts as Supreme Court himself. This is arguably said to be in line with the Islamic posi-
tion wherby the head of state also combines the highest judical authority in the land. The
President sits, it seems, in council with the Chief Justice, the Speaker of People’s Maijlis,
and Minister of Justice. They receive petitions and apply decision making methods that are
more akin to issuing executive orders with no proper judicial procedures. The anomaly of
this method is obvious when it is noted that the Chief Justice may be involved in approving
or disapproving his own decisions. If the case involved a crime against the state, then the
state would also be judging its own case. This practice ought to be discontinued altogether
and replaced by a regular three-tiered court system with a Supreme Court as the highest
authority at its helm.

b. The Chief Justice should be appointed by the President based on professional merit
including a track record of at least 15 years of judicial service. The President’s selection
and appointment of the Chief Justice should be subject to ratification by parliament. Some
commentators also spoke of the exceedingly authoritarian methods of the Chief Justice who
tended to supervise every decision of the High Court, saying that there had never been a
dissenting judgement in the High Court, and that the five judges decide all cases by unina-
mous consensus. The High Court judges, indeed all judges, should enjoy independence in
making their decisions without any level of supervision that amounts to interference.

c. Due to the relatively small size of the population of Maldives it was thought that Su-
preme Court consisting of five judges would probably be sufficient.

d. In the interest of their independence from executive domination the Chief Justice and
Justices of Supreme court should be appointed for a one non-renewable term of say ten
years. An earlier termination should only be possible in the event of serious violation that
the law should specify.

e. The Minister of Justice who is currently the effective head of the lower tier judiciary
should no longer play any role in the court administration and judicial affairs in any capac-
ity whatsoever. The Chief Justice and the Supreme Court should be entrusted instead with
both the judicial and administrative affairs of the judiciary.
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f. To ensure objectivity and professionalism in the selection and appointment of judges,
some commentators suggested that there should be a judicial service commission that is in
charge of selection and appointment of judges.

g. The authority to interpret the constitution should be entrusted exclusively in the Supreme
Court.

h. There are at present some 204 courts in the Maldives in line with the number of its
inhabited islands. It is suggested that this number should be downsized and reduced. The
other side of this picture is that the islands are often far apart, such that transportation and
accommodation costs might make it impractical to reduce the number of courts. This matter
should be looked into in further details perhaps.

8. Fundamental Rights and Liberties

Commentator touched on various aspects of the fundamental rights chapter of the present constitution.
Some observations were general and others more specific. The general critique alluded mainly to lack
of enforcement mechanisms for the entire spectrum of rights and liberties. There were suggestions that
one should enquire into the possibility of introducing the Common Law writs of courts such as habeas
corpus, mandamus, certiorari etc., which authorise the courts to address violations of basic rights, espe-
cially by government parties, through summary and binding procedures. There may be other ways that
could be explored.

Many commentators noted that weaknesses in the area of basic rights relate to parallel weaknesses in the
Judiciary. The courts of justice are supposed to be the bulwark and champion of people’s rights and un-
less the country’s Jjudiciary can provide the necessary assurance, a great deal of the constitutional rights
would remain theoretical and in want of implementation.

Accountability in government came under scrutiny and it was suggested that one should look into the
possibilities of enhancing the substance and scope of accountability at all levels of government. More
specifically it was noted that the newly established Human Rights Commission should be strengthened
and accorded an independent status in the constitution. It was said that some people thought the Human
Rights Commission was unconstitutional as there was no reference to it in the consitution. A similar
point was made with regard to the Anti-Corruption Board which is currently a part of the civil service
and has little power to look into the activity of powerful government figures. This should too be el-
evated into a constitutional body and guidelines should be provided on the scope and the methods of its
operations. A free press goes a long way to advance the cause of accountability by exposing instances
of violation. The same purpose is served by creating space for an opposition party and the recognition
generally of political parties. Many commentators spoke forcefully that everyone should be accountable
and no one should be allowed to escape a systemic commitment to the principle of the rule of the law. It
was further stated that there should be transparency in the system so that violation of the basic rights of
people is made visible and addressed in accordance with correct procedures.
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6. The People’s Majlis

It is widely held that the People’s Majlis should be strengthened and measures should be taken to make it
an effective authoritive assembly that is engaged in the legislative affairs of the country. Most commen-
tators favoured a stronger parliament within a presidential system. The constitution should first of all
ensure that the People’s Majlis consist only of elected members that represent their constituencies. This
would mean that there should be no appointed members in the People’s Majlis including its Speaker and
Deputy Speaker, who are appointed by the President under the present constitution.

A certain review of a similar kind was also suggested with regard to the composition of the People’s
Special Majlis. Thus it was noted in this connection that a substantial number of the People’s Special
Majlis under the present constitution are appointed by the president. This number may be as high as (35)
out of the total of (100) members if one takes into account that the Cabinet Ministers are also appointed
by the President.

It is further suggested that a member of parliament should not at the same time be an employee of the
executive branch or the judiciary as this would go against the principle of separation of powers. It is
noted in this connection that about eighty percent of MPs are currently also holding civil service posi-
tions. It should therefore be made a precondition of candidacy for parliament that the candidate resigns
any government or civil servant post he might be holding in the first place and should not be engaged in
any other employment for as long as he or she is a standing MP.

Parliament should be engaged in legislative matters and its sessions should be regular and consistent. If
parliament is not in plenary session, its standing committees should still be functioning and engaged in
committee works. There are parliamentary committees, yet it is noted that they hardly meet and are not
engaged in the works they are supposed to be doing. Parliamentary sessions are very irregular and con-
stituency representation is not effective. A culture of silence also tends to prevail and members of par-
liament are not sufficiently assertive in representing the people. The existing parliament orally debates
and gives opinion but hardly acts as a decision making body even in cases where the constitution may
require otherwise. A certain mindset tends to prevail in the government that parliamentary procedures
are lengthy and time consuming and that most of the MPs are not experts. So the government makes all
the rules.

The Speaker of the People’s Majlis should have administrative powers to supervise smooth progress of
parliamentary affairs, however, not independently of the parliament itself. The Speaker should have an
administration committee, as he indeed has, consisting of his Deputy and Secretary General etc., who
should be elected by the parliament to these offices. This may be twice within the five years tenure of
parliament, once at the outset when a new parliament is inaugurated, to be renewed mid term after say
two and half years. The Majlis Speaker is currently a Cabinet Minister and so are some members of the
President’s office who are simultaneously members of parliament. It is partly due to this strong execu-
tive anchorage of the Speaker that he more or less dictates, as noted by some commentators, the rules
of procedure to the House. A set of such procedures were passed by the People’s Majlis in 1990 only to
be suspended in 1998 almost unilaterally by the Speaker on the assumption that it is his sole prerogative
to determine the rules of procedure of the People’s Majlis. All of this should be changed and the Majlis
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itself should ratify its own rules of procedure. All committee chairs and members should be elected by
the Majlis itself.

It is further suggested that the relevant section of the present constitution which stipulates three sessions
in a year of the Peoples Majlis should be adjusted and revised as it tends to affect regularity of attendance
and participation. A total of seven working months divided into two sessions might be more conducive
to a regular work pattern of the People’s Majlis. Some commentators observed that the constitution
should stipulate among the conditions of eligibility for People’s Maijlis the possession of a certificate of
education. According to yet another suggestion the section of the existing constitution which stipulates
for two members of People’s Majlis from each atoll regardless of the population size should be revised
so as to make the Majlis more genuinely representative. And lastly Article (141) of the 1997 constitu-

tion concerning the sale, lease and mortgage of state property by the President should be revised so as

to make such transactions also subject to ratification of the People’s Majlis. One other such provision

that should be revised concerns bilateral agreements with foreign governments, which are the subject of
Article (147). This should also be made contingent on ratification of the People’s Majlis.

7. The Judiciary

There is wide convergence of opinion on the need for judicial reforms so as to ensure a strong and in-
dependent judiciary free from the hitherto prevailing pattern of executive domination.

Commentators spoke for a revision and examination of the appointment procedures of judges and office
holders in the judiciary. There is a persistent demand for transparency, accountability and pr.ocedural
propriety in the judiciary. In this connection, some commentators referred to the much-publicised case
in September 2003 of Evan Naseem and highlighted irregularities not only concerning excessive us'e'of
force by prison and security personnel but also torture that resulted in the death of Naseem. Irregularities
in the trial procedures of Evan Naseem were also noted. One commentator thus stated that the principle
of open trail was violated when Naseem’s mother was barred by the authorities from attending l.ler late
son’s trial. It was noted in this connection that Naseem’s mother had, on a previous occasion, hit in epen
court one of the accused persons who was on trial for the murder of her son. Yet it was sta.ted .that bar-
ring the mother from attending her deceased son’s murder trial on that ground alone was unjustified and
extremist.

More generally, it is suggested that the trial court sometimes resorts to incorrect procedures, such as
ordering the defence counsel to discontinue presentation whereas criminal procedure should normally

entitle the defendant to have the last word.

It was further noted that weaknesses in the judiciary tended to undermine business confidence of foreig.n
partners who conduct business with the Maldives. It is essential therefore that measures are taken in
the constitution to provide for a credible judiciary that inspire public confidence within the country and
beyond. The constitution and the laws of this country should ensure that everyone is accountable to the
courts and that no one is either privileged or discriminated against.

Commentators also noted irregularities in the appointment and dismissal of judges with little regard
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judiciary and parliament relate to one another and the executive in such ways as the constitution
stipulates and they do so mainly through the President. The three organs should otherwise be self-con-
tained and competent to deal with their own affairs.

4. Definition of Law

The definition of law in Article (156) of the 1997 constitution should be revised and clarified so as to
preclude “practices of government™ and also to clarify relationship of law with the Shari’ah. It is

possible that practices of government actually contravene the legal norms, hence it cannot itself be a
part of the definition of law. Law under Article (156) also includes “the norms and principles of Shari’ah
established by the noble Quran and the traditions of the noble Prophet and the rules derived therefrom.”
This wording is flexible enough to include the rulings of the figh schools and madhhabs as a part of
Shari’ah next to the Quran and Sunnah. The reference to Shari’ah thus becomes exceedingly wide
such that would be of little help to address the position of a lawyer and Judge vis-a vis the Shari’ah in
particular cases. The issue is complicated further by the fact that commentators have advanced different
interpretations of the Quran and Sunnah even in the area of the legal rulings, or the ahkam, and parts
which are known to be open to interpretation (i.e zanni). All of this tends to introduce uncertainty when
it comes to the specifics. Ariticle (156) would have been adequate perhaps if the Shari’ah were codified
for purposes of judicial practice in the Maldives, But such a code does not seem to exist. If law includes

the Shari’ah, as indeed it does, and Shari’ah remains uncodified, then an element of uncertainty would
have entered the definition of law.

Another point that many commentators have noted in this connection is that there are too many
references in the present constitution to law so much so that it often tends to dilute the constitution itself
and make it dependent on law. This is particularly noted in the chapter on fundamental rights and
liberties where the text frequently makes an affirmative statement and then goes on to limit the scope
of the right or liberty in question by reference to law. This often tends to establish a circular position.
Besides, there are times when such a law does not exist in which case a legal vacuum is created with
reference to certain areas at least of the basic rights and liberties.

References to law in the text of the constitution cannot be avoided altogether. But an attempt should be

made to minimize such references by omitting them or by rephrasing the relevant text such that would
replace the need of making a reference to law.

5. The Executive

With regards to the constitutional status of the President of the republic there is a wide convergence of
opinion on the following:
a. There is much concentration of power in the office of the President, which calls for a

review and trimming down in certain parts as may be suggested by the idea of separation
of powers.

b. The methods of election of President into office should be revised such that only an
independent Election Commission supervises candidacy matters and that the People’s
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Majlis does@play a role in the nomination of candidates for presidency it is assigned to
under the present constitution. Parliament should basically not play any role in presidential
nomination. It was further suggested that the candidate for presidency should provide a

statement of policy and plan of action to enable the public to make a considered choice.

c. Nomination procedures should be designed such that require more than one contestant to
run for presidency. Thus the provision of the present constitution which stipulates that only
one candidate be selected by the Peoples Majlis should be revised and changed. The
constitution should basically specify the conditions of eligibility for nomination of
individuals that run for presidency and leave the contest open for multiple entries. The
electoral process itself will determine the process of elimination and reducing the number
of candidates. The Constitution should only entitle every citizen of Maldives who fulfill the
stipulated conditions for nomination.

d. The constitution should also confine the number of terms a person can hold the office of
president. Many have suggested that this should be confined to two four- year terms only. A
person who has served for two terms should not be eligible for candidacy again.

e. There is a suggestion also that anyone who fulfills the requisite qualifications, whethex
man or woman, should be entitled to be nominated for presidential office. The views
obtained are, however, not unanimous on this.

. . 1o1 1 1 d
f. It was further suggested that the constitutional provision which stipulates that the ng an‘
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parents of the candidate for presidency should be Maldivian ought to be omitted
deemed to be sufficient for the presidential candidate to be born of Maldivian parents.

. ; in the
g. The President should be accountable for his conduct in office and any referencegft;nth'
: is
present constitution, such as the ones in Article 44(1&2), that are not consISignt v
position should be revised.
i f offences
h. The President’s powers in Article (40) to “grant pardon to persons conv:ctt'ad 0 s
i c
and to commute sentences...” should be subjected to a process and EEEaRE

grounds.

i. With reference to Article 47(2b), it was suggested that the President should not appoint

3 : i i cei
two of the five-member Investigation Committee that Jooks into his own conduct in offi

The Article should therefore be revised.

Instances of disregard for separation of powers have been cited, for example, of c.ivil servants lWhO are
simultaneously members of parliament, and also within the executive branch, of 11.18tances of irregular
practices where the Minister of Transport may sit on the board of Airport Authority and of iy Lo
Minister appointed as a CEO of a public company. It is further noted that the Speaker of the People’s
Majlis should not hold a Ministerial position as he does under the present constitution. All of this tends

to interfere with the notion of separation of powers.
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relevant parts, or suggest some additions but to retain the basic structure and framework thereof. Having
said this, many commentators have made statements such as “There should be a complete separation of
powers,” that “there has to be a real change” and “major changes to the constitution are necessary” and
“one ought to make a fresh start”. There were also commentators who advised that “a change should
only be considered when necessary” that “there is no such thing as complete separation of powers” and
that the future directions should be informed by the constitutional precedent and history of Maldives.

Since Maldives has a fairly rich experience in constitution making that embraces an extensive range
of ideas and alternatives, many ideas for amendments and reform can be derived from Maldives’s own
experience. This may imply that one is not really marking unfamiliar and radical departures. Yet the
reforms must be credible and address issues of public concern and unfettered, if need be, by past
precedent. One ought to look not only toward the precedent of the past, but more importantly toward
the current realities of Maldives and the views and legitimate wishes of its present generation. Some
commentators suggest that the previous pattern of top-down approach to the constitution whereby a new
ruler and regime handed down a constitution to the people should not be repeated: that the next
constitutional reform should take its cue from public opinion and existing socio-economic conditions. A
bottom —up approach would now seem to hold a greater appeal due to the pace and rapidity of
socio-economic changes Maldives has experienced in recent decades. It is thus noted that a dominant
majority of about 70% of the population are now younger people between 15-35 years age, and about
50% are below 19 years of age. Thanks to the rapid economic prosperity that Maldives has experienced,
the youth are no longer concerned, as they used to be, with a basic job and bread and butter questions,
but more so now with basic rights, role and participation in decision making processes. One
commentator noted that a generation gap has emerged between the youth and the government. The
former think that the government is unresponsive to their needs whereas the latter think it should not
respond to demands but do what it considers fit. Many observers noted that there has been a great
concentration and a remarkable push on the economic front which has not, however, been matched by
parallel political changes.

There is also a turn around, as it were, in the locus of economic power. It was noted in this connection
that in 1978, 80% of the economy was government-owned. Now it is almost the exact opposite: 80%
is now private and the government only owns 20%. Yet it is noted even in this contest that within the
private sector, only a small number of individuals in the tourism sector, namely the resort owners, are
the ones who dominate the economy owning a drastically disproportionate part of the wealth. This
concentration of wealth in the hands of small numbers has given rise to views that something should be
done about a more equitable distribution of wealth in this country. The concern is equally prominent,
however, that the constitution should preserve and promote national harmony, it should not penalize the
wealthy for their achievements and avoid unnecessary disruptions.

3. The System of Governance

Commentators focused mainly over the choice of a presidential or a parliamentary republican system.
There was no consensus on either of these but many tended to opt for a presidential republic with
adequate checks and balances that allow effective participation for parliament and the judiciary.
Presidential republic is seen to bear greater harmony with the constitutional history of the Maldives. A
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total system change toward a parliamentary system wherein the head of state is reduced to a figure-head
would require too much adjustment and may even create a political vacuum at the top to begin with.

As for the question of creating the post of Prime Minister, this too received mixed responses. The
advantage of having a Prime Minister may be that it allows for a more visible separation of powers: The
Prime Minister heads the executive side by side with the Speaker of the People’s Majlis and the Chief
Justice who lead the other two organs respectively. Having said this, however, it was felt that having a
Prime Minister within the presidential system was likely to give rise to complications. The French and
Sri Lankan systems are based on this pattern and both tend to be somewhat complex, as recent experi-
ence in Sri Lanka tends to suggest. The likelihood of confusion and even conflict of jurisdiction between
the President and Prime Minister cannot be ruled out, as also shown by Maldives’s own experience
whereby differences between the President and his Prime Minister led to the latter’s dismissal in 1975
and no one has replaced him ever since. Hence a Presidential republican system of government without
a Prime Minister is likely to be the preferable choice for this country.

There is basically no support for federalism but it was forcefully suggested that efforts should made to
develop local government by delegating power to elected local community councils. The Atoll Chiefs
and the Island Chiefs should also be made accountable to their communities. The Island Committee
structure that exists at present has not worked well, and Island chiefs usually do not get along well with
the community due primarily to differences over financial management matters and the fact also that tl'le
chiefs are appointed by the central government. It was also said the Island Chief position tends to run in
some families due to lack of proper selection procedures to ensure adequate representation.

There is a strong current of opinion that the executive power dominates both the judicia'ry a'md parlia-
ment under the present constitution. Any revision that is undertaken of the present constltutlo?l should
therefore aim at a functional independence of the three organs of state from one anothe‘r. ms would
require enhancing the roles of the People’s Majlis and the judiciary on one hand and of trimming down
of the powers of the executive branch and the President on the other. It is acknowledged that cox.npl.ete
separation of powers is neither desirable nor realistic, yet it is generally held that t'he 1997 constitution
should be thoroughly reviewed on this. The constitution should also define and articulate how the three
organs relate to one another. Thus it is felt that there is no real link between the three.OfganS unde;dtte
present constitution. It is suggested, for example, that the Chief Justice and Cabinet Mmls'ters should be
appointed with the approval of the People’s Majlis. The latter should also retain its supervisory role over
the activities of Ministers. There was some reservation, however, over the question as to whether the
People’s Majlis should have powers to pass a vote of no confidence on the goverm?lex'lt asa who'le. T?le
view tended to prevail that going as far as that was not likely to work out well within tl.le pre51.dent1al
system. Yet it was generally held that the President should appoint Ministers and the Chief Justice and
certain other key figures with the consent of parliament. In this way the system of checks and bal@ces
between the three organs could find a better grounding in the constitution. The attempt to establish a
meaningful network, coordination, and inter-dependence between the three organs of state should then

go hand in hand with the notion of separation of powers. Besides, the choice of a presidential republic

limits to some extent the scope of separation of powers, The president, who is basically the head of the

executive branch is not a figure-head and remains as a moderator who supervises the proper functioning
of all the organs of state and rectifies any incidents of imbalance and conflict between them. The
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Article 146

This provides for approval by the Majlis of the State of Emergency.

The Law Society proposes that:
this should provide that if the Majlis is in session its approval for the State of Emergency
should be required within 14 days

State of Emergency should be required withify one
President

If the Majlis is not in session it should be summoned-assoon as possible, and approval of the
om the original declaration by the

Thereafter the State of Emergency can be retained only if the Majlis approves it for periods of

th h . oFe

W s or less as determined by the Majlis.

A Chapter on Transition

The existing Chapter XIV contains a little on how the Constitution comes into effect.
The Law Society proposes that:
provisions make it clear that any new laws must be passed within a certain period, indeed

there should be a list of the new laws and institutions required and a timetable for their
. . —~—_——————— — T —— e __ __—
implementation.
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Annex 1
Constitutional Reforms in the Republic of Maldives

What are the issues?
by: Professor Mohammad Hashim Kamali

Mohammad Hashim Kamali is currently Professor of Law at the International Islamic University

Malaysia, specializing in Islamic jurisprudence and constitutional law. During the latter part of 2003,

he served as a member, and sometime chairman, of the Constitutional Review Commission of
Afghanistan and was actually involved in the drafting and review of that Constitution which was
promulgated in January 2004.

1. About This Survey

The survey presented in the following pages focuses on identification of issues for purposes of possible
amendment and reform of the 1997 Constitution of the Republic of Maldives, which came into force on
1st January 1998. The survey is based on interviews, meetings, and seminar discussion and consultation
with lawyers, members of parliament, scholars, leading officers, and government Ministers in the Mal-
dives over a period of two weeks of intensive engagement in May 2004. The project was sponsored by
the UNDP office in Male’ in cooperation with the Law Society of Maldives. The survey attempted here
is basically preliminary and tentative aiming to thrash out ideas over a wide range of issues based on the
audience opinion and response. It also contains suggestions and recommendations for reform coming
from the persons interviewed as well as the presenter’s own views and contribution to the themes. The
presenter has, however, confined his views to the themes and issues that were raised in the interviews.

2. Framework and Scope

The title of this paper may call for some qualification with regard to the approach taken towarc.i the
identification of issues. One question that arose was whether one should attempt to identify a wide range
of issues that tended to relate, in one way or other, to the concerns of constitutional reform, or should one
take a more restrictive approach and identify only salient issues of immediate concern to the
constitution. It seemed reasonable for purposes of this preliminary survey to take a wider approach and
present all issues of concern the interviewees have raised and discussed and then leave it open for
further consultation which may subsequently select some and exclude others in the light of what may
seem feasible and in line with the prevailing conditions of the Republic of Maldives.

A parallel, although slightly different, question also arose as to whether one should aim at retaining.the
1997 Constitution and work with the existing structure that it sets in place while trying in the meantime
to suggest amendments, addition and omission in parts where such may seem appropriate and relevant,
or else to take a fresh approach that might look more like a new constitution that is not confined to mere
amendation and adjustment of the present constitution. In response it may be said that the present
constitution does provide a basic framework and it would seem preferable to amend and change its
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Article 134
This deals with the qualifications of voters.
The Law Society proposes:
That the age limit (c) be reduced to 18 years
That the exclusion of those in prison or detention be removed

That it be stated that a law may provide for residential qualification to be registered as a
voter -

Article 135

This deals with how an election result is to be challenged in court.

The Law Society proposes that it be amended to read:
Any challenge to the result of an election to the People’s Majlis shall be made by means of a
court action known as an election petition presented to the High Court.
This is intended to make it clear what court the case should go to rather than leaving it to the
President, and also to make it clear that this is a formal court action that must be heard like any

other case, and for which a decision. m e.

NEW ARTICLE ON ELECTIONS

The Law Society proposes a new article to provide that:
there must be a law regulating elections
the law must provide for limits on the amount of money that may be spent by an individual or
a political party on election campaigning
the law must provide that publicly owned news media must give equal time to all political par-
ties ~ =

the law provide for the regulation of campaigning for and on behalf of candidates within con-
stituencies:

the Electoral Commission will publish within the constituency information about each
candidate, along with the manifesto of each candidate
“ candidates must not address individual meetings, but all meetings must be convened by
the Electoral Commission and every candidate will be eligible to attend every meeting in
the constituency
andidate will be allowed to canvass alone in the streets or house to hoyse
these rathek unusual provisions are designed to ensure that candidates do not offer bribes or other in-
ducements, do not make promises that other candidates are unaware of, and that the information avail-
able to voters is strictly relevant to the only issue: which candidate (and party where relevant) is best

able to represent the constituency
Article 136

This deals with resignation of the Commissioner.
The Law Society proposes that:

[it be deleted and replaced by the general provision on resignation of public office holders.]
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Property

Article 141
The Law Society proposes that:
Article 141 and 142 should be amended to remove the powers of the President. Giving away

state property (141) should be done according to law and be carefully regulated. There should
be no suggestion that this is the personal benevolence of the President.

Emergency Powers

It is important that the authorities should be able to react swiftly and effectively to unusual situations,
and it may sometimes be necessary to require citizens to do things that they are reluctant to do. On the
other hand, many governments have abused emergency powers, sometimes keeping states of emergency
in effect for many years, enabling them to hold political opponents in detention. So the powers should be
regulated, and it should also be clear that certain rights of citizens cannot be taken away in any

circumstances. At present the Constitutior rovisions on emergency that in some ways do not give
enough power to the authorities, but in 'ther ways give them too much.

Article 144

This states when an emergency may be declared but is restricted to threats of war, foreign aggression or
civil unrest.
The Law Society proposes that
it be amended to cover natural disasters and epidemics,[ and also cover actual invasion eic
(rather than just the threat)] b

N needs
the declaration must be necessary to maintain or restore peace and order or to meet the
of the public in the circumstances
such a declaration should only be used when it is really necessary.

Article 145

This indicates what sorts of powers may be used during an emergency.

The Law Society proposes that:
it be amended to restrict the rights that may be taken away and the general scope of the powers
of the authorities
There ought to be a general law to provide for states of emergency, passed by the normal
democratic procedures, that will set out as far as possible what the special powers would be

and who would exercise them dure to review
The right to life should not be able to be taken away, and there should be a|procedure to re

the position of any person who is detained
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The Law Society is aware of the wish of many Maldivians, particularly the younger generation, for the
legal recognition of political parties as central actors in the political process. It also realises that political
parties have the potential to advance democratization or to lead it in divisive directions. In trying to bal-
ance these different interests and tendencies, the Society considers that the Constitution should enable
the establishment of political parties, but should neither encourage nor discourage them, taking a neutral
position. Therefore we do not recommend that candidates for the presidency, the People’s Majlis or the
People’s Special Majlis should have to have the nomination of a political party. Nor should

the government be able to prevent the registration of a party which it considers opposed to its policies.
For this reason, we recommend that the function of registration or deregistration should be given to an
independent electoral commission. Political parties should develop naturally in response to the needs or
pressures of society, instead of being forced upon it. But the Law Society also believes that we should
establish now a framework for the formation and operation of parties which will facilitate a positive
rather than a negative development, ensure that they increase people’s choices and participation,
encourage parties to follow democratic practices and be accountable, rather than become the means of
intolerance, intimidation, and corruption.

We recommended the following broad principles for these purposes, leaving the details to be set out in
legislation.

A NEW ARTICLE ON POLITICAL PARTIES

(a) Every citizen has the right to form and join political parties.
(b) A person seeking to register a political party must apply to the Commissioner of Elections.
The Commissioner of Elections must register the party if the following conditions are
satisfied:
(i) a copy of the constitution of the party is provided;
(ii) the constitution:
(1) establishes a governing council whose members represent the diversity of
the people of the Maldives;
(2) admits to membership those citizens who share the objectives of the
pary;
(3) provides for regular elections for party offices;
(4) undertakes that the party shall avoid violence and intimidation;
(5) provides that the party or its members shall not seek to secure votes by
bribes or other improper inducements;
(6) requires the party to publish its audited accounts; and
(7) upholds the values and principles established in this Constitution.
(¢) The Commissioner of Elections must cancel the registration of a party which is in persistent
breach of its constitution or the provisions of this Constitution.
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Chapter XI Elections and public votes

Introduction

In order to obtain a complete picture of the situation with regard to voting, this chapter should be read
with article [14] which deals with the right to vote. Voting is one of the most important civic acts
performed by a citizen. If party politics come to be important, there is a risk that competition for power
will become so intense that a variety of illegal and unfair means may be used to gain votes or even to
distort the votes that have actually been cast. Some countries have seen voters being individually bribed
to cast their votes in a certain away, or bribed not to vote at all. Other countries have seen fake ballot
paper being used in large numbers, while in India voting booths have sometimes been seized by a
particular party so only that party’s supporters are able to vote. Returning officers have been known to
disappear so that they cannot receive the nomination papers of opposition candidates. It is therefore very
important that the elections are run by a body, the Election Commission, that has the resources to do
so properly, and that can resist pressure. The changes recommended here, are all intended to make the
outcome reflect the true wishes of the voters.

Article 130
This deals with the appointment of the Commissioner of Elections.
The Law Society proposes that:

The Commissioner should be appointed by the Majlis on the recommendation of W

Reccommendation Committee.
The Commissioner must have the standard qualifications for appointment to public office

under article Bl

Article 132

This deals with the functions of the Commissioner.

The Law Society proposes that it read:
(1) It shall be the duty of the Commissioner of Elections, in accordance with the Constitution
and law, to organise and conduct the general public vote to elect the President, elections of the
members of the People s Majlis and public referendums.
The reference to the Special Majlis has been removed as has the reference to referendums
being called by the President to reflect changes proposed elsewhere in this document.
(2) It shall be the duty of the Commissioner to ensure that elections and referendums are free
and fair, free from violence, intimidation, improper influence, and corrup tion and conducted
in such a way as to ensure the fulfillment of the citizen s right to vote.

Article 133

This deals with the secret ballot.

The Law Society proposes:
that this be merged with the previous article;
that secret ballot be more clearly defined.

The Reform of the Constitution
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Rights of individual police officers

D3 (1) Members of the police service must not be dismissed or punished in any way without being
given a fair hearing.
(2) Disciplinary proceedings must be subject to supervision by the courts, whether in the form
of a right of appeal or some other proceedings.
(3) Members of the police service are free to join non-political organisations, including unions
to represent their interests, but such unions must comprise only members of the police
service.
(3) Any police officer who wishes to stand for electoral office must take leave during the period
of campaigning.
(4) The provisions of article [C3] (5)-(7) relating to standing or being appointed to public
office apply to the Police Force as to the public services generally.

Military Services
General Principles
D4 The military services must be guided by the following principles:

(a) The objective of the military services is to safeguard the territorial integrity and
security of the state and to protect the Constitution,
(b) The military services are the servants of the people and abide by the Constitution and
human rights,
(c) The military services must be impartial with regard to political, ethnic or other groups
or sections of society,

(d) The military services must strive to achieve the highest standards of professionalism
and readiness.

Principle of Civilian Control and accountability

D5 (1) The military services are to be at all times subject to the control of the civil authorities, and
in accordance with the Constitution.
(2) Members of the military services may be involved in civil development projects, provided
that they do so unarmed and in circumstances that make it clear that they are acting in the
service of the civil authorities and the people, and offer no threat to citizens.
(3) The military services may only be engaged to secure internal order on the order of the
President and with the approval of the People’s Majlis
(4) Parliament must form a committee with the responsibility to keep under review issues of
national defence and security
(5) Command of the military services must be exercised in accordance with the directions of
the President [or Minister of Defence acting under the direction of the President].

The National Security Council

D6 (1) The National Security Council must oversee and coordinate the operation of all national
security services of Maldives, including military, national police, and intelligence
organizations.

(2) The President shall chair the National Security Council.
(3) The National Security Council must also include:
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(a) the Vice-President

(b) the Presidents national security advisor if any

(c) the Minister of Defence

(d) the Minister of Home Affairs

(e) the Minister of Finance

(f) the chair of the relevant committee(s) of Majlis and
(g2) The Officer Commanding the Military

Elections and Political Parties

The Role of Political Parties

The current Constitution does not contain any special provisions for the establishment of political par-
ties. Nor does the Constitution say anything about the function or role of parties. However, it does not
prohibit the formation of parties, as parties, which are a form of association, can be established under Ar-
ticle 27 (Freedom of assembly). The Constitution also protects the freedoms of expression (Article 25)
and assembly (Article 26) which are critical to the operation and activities of political parties. There are
no formal political parties in the Maldives and attempts to establish them have been frustrated by gov-
ernment policy. The Law Society considers that the Constitution should recognize the roles of political
parties and expressly authorize the registration of parties and regulate their management and conduct.

Political parties play a fundamental role in democracies. They bring together citizens with similar
political views and thus increase their effectiveness. They help to promote national integration by
linking people from all parts of the country around a common set of values, principles and objectives.
They offer people choices regarding policies. They mobilize people in support of particular policies.
They provide an important means to citizens for participation in public affairs. They provide cohesion in
the government through the discipline of the party. They offer prospects of an effective opposition to the
government. As the economy of the Maldives develops and diversifies, establishing new interests, and as
the aspirations of the people for democracy and participation increase, political parties can facilitate the
lobbying for and aggregation of interests, stimulate national debates, promote political coalitions, and
strengthen the political process and democratic practices generally. Political parties can vitalize politics
and open possibilities for groups which may be socially or economically marginalized.

For these reasons the Constitutions or laws in many countries permit or even encourage the formation
and operation of political parties. However, political parties can also have a negative impact on national
unity or democratic politics. They can promote sectional or regional interests, including religious or
linguistic differences, they can divide and polarize society deeply, they can bring violence into politics
and society, they may be the cause of corruption as they seek to increase their resources for electoral pur-
poses and buying of patronage, they can become the source of personal power at the expense of demo-
cratic politics. They can marginalize minority interests, such as gender. They may become instruments
of powerful politicians, pursuing their personal ambitions and fail to offer people genuine choices. In
small scale societies as in the Maldives, where different aspects of living are integrated through commu-
nity institutions, they can become the source of bitterness and be deeply disruptive of social peace. For
these reasons several states have imposed conditions on the registration of parties and their participation
in electoral politics, seeking to promote their positive aspects and minimize the negative.

The Reform of the Constitution



Anti-corruption Commission

(b) promoting persons within the public service; C4 An independent Commission must be established by law to investigate allegation of corruption
(c) organising training for public servants; in any sector of the public service or in the exercise of any public office or position.
(d) creating and abolishing posts within the public service, except those created or
required by this Constitution; This provision should perhaps be inserted elsewhere, in view of the fact that it applies not just
(e) exercising disciplinary control over public servants, except where this Constitution to the public service. Its scope should be clarified —should it for example apply to the Presi-
makes special provision for a particular post; dent, members of the People’s Majlis, etc.
() drawing up codes of practice for members of the public service, and making these
codes available to the public; A New chapter [D] on the police and security services
(g) providing avenues of complaint for members of the public service; and The Law Society proposes that there be a new chapter (called temporarily here Chapter D). The reason
(h) keeping under review the structure, terms and conditions, and provision for training for this is that it should be clear to all — that is to the public and the members of the relevant forces — that
and other matters concerned with the running of the public service and making they are essentially servants of the public and the Constitution, that they must respect the Constitution
recommendations to the Government. and the human rights of the people, that control of these forces is with the civilian authorities, and that
(5) Law may extend the mandate of the Commission to other categories of public employees. the members of the forces are themselves citizens and entitled to fair treatment. It should also be clear
(6) Law may exclude the highest office within each Ministry from the scope of the that the forces are not to be used by the President or the government to oppress the people.
Commission. —— —
Police
Rights of individual public servants General principles and objectives
C3 (1) Members of the public service must not be dismissed or punished in any way without being DI The Police Service is guided by the following principles and objectives:
W- - (a) working with and for the people
(2) Disciplinary proceedings for all types of public employees must be subject to supervision (b) upholding the principles of this Constitution and the values of the nation
by the courts, whether in the form of a right of appeal or some other proceedings. (c) the protection of the security of the people and a peaceful and safe environment;
(3) Subject to the following clause, members of the public service are free to join political (d) the protection of human rights;
parties and other organisations, including unions to represent their interests. (e) the prevention and detection of crime and the support of victims;
(4) Law may provide that public servants aWay not be members of () the protection of property;

political parties. The level set for this purpose must be such that exclusion from political
activity is necessary for the proper functioning of the public service.
(5) Law [or regulations] may provide that any public servant who wishes to stand for electoral (i) merit as the basis of appointments and promotions;

office must take leave during the period of campaigning. ) () adequate and equal opportunities for training and advancement of men and women
(6) Law [or regulations] must provide for the possibility that public servants are elected or

(g) the highest standards of professionalism;
(h) absence of corruption;

equally, and the members of all ethnic groups; and

appointed to public office. Such law: , (k) reflection of ethnic composition of the population in the composition of the police
(a) must provide that if elected or appointed to public office the holder of a position in Jorce at all levels.
the public service must take leave without pay for as long as the individual holds elected () impartiality with regard to political, ethnic or other groups or sections of society;
office; and
(b) may provide that in the case of senior or key posts in the public service an officer must (m) accountability to society and democratic institutions.
resign on being elected or appointed to public office; and
(c) may provide that certain unpaid public offices of a non-political nature are compatible Complaints against the police
with continued employment in the public service. ' D2 (1) Law must provide for a mechanism by which members of the public can complain against
(7) A public officer who is appointed as a Minister in the Government must immediately take the police for violation of the Constitution, the law or human rights.

leave from the public service.

(8) Law may provide that certain categories of public servants must immediately resign or
retire from the public service on becoming a Minister in the Government.

(2) Such a mechanism must be independent of the police.

fthe Constitution
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Other matters relating to administration
Chapter X: National Accounts

This chapter deal mainly with the question of the auditing of the national accounts, and the Law Society
proposes that the provisions be strengthened somewhat to ensure the greater independence and
effectiveness of the system.

Article 124

This deals with the basic issue of appointment and qualifications of the Auditor General.

The Law Society proposes that:
The Auditor General should be appointed by the Majlis on the recommendation of the Public
Office Recommendation Committee
The appointee must have the basic qualifications for appointment under article Bl and also
appropriate formal qualifications in accountancy, as well as suitable experience
This would make the Auditor-General more independent which is important as he or she has

to investigate how government money has been spent, which may sometimes be a sensitive
. - e—-—"A
issue.

Article 126

This deals with the duties of the Auditor General

The Law Society proposes that:
This be amended to clarify that the Auditor General audits the accounts of the government, the
People’s Majlis, independent offices and commissions established under the Constitution, and
state owned corporations, and that the law may provide for other bodies that receive public
Junding should also be audited by the Auditor General.
That the Auditor General be required to make an annual report to the People s Majlis
This fits with the requirement that no public money can be spent without authority that derives
from the Majlis (article [78]), and also that the Majlis must have a committee that oversees the

budget and also looks at the report of the Auditor General, and recommends suitable action.[ 1°

Article 127

This deals with how the accounts of state bodies are to be kept.

The Law Society proposes that:
that the requirement of this be done on the advice of the President should be removed, but a
requirement that appropriate accounting standards should be used should be added

Article 128

This deals with the resignation of the Auditor General which could be covered by the general provision
suggested earlier.

6: See proposal for new article on committees page 41
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Article 129

This deals with the removal of the Auditor General.

The Law Society proposes that:
The Auditor General be removable according to the general procedure suggested in article
[B4] and that the body that investigates the allegation include at least one other Constitutional
office holder and atleast one person with considerable experience of accounting.

A New Chapter [C] on Public Administration
The Law Society proposes that there be a new chapter (called temporarily here Chapter C) dealing with
the public service:

General Principles of Public Administration

C1 (1) Public administration is guided by the following principles and purposes:
(a) furthering the good of the nation and the principles of this Constitution
(b) maintenance and promotion of a high standard of professional ethics;
(c) promotion of efficient, effective and economic use of resources;
(d) impartial, fair and equitable provision of services;
(e) honesty and integrity;
() encouragement of people to participate in the process of policy making;
(g) prompt and timely response to people s needs;
(h) accountability for administrative acts of omission and commission;
(i) transparency fostered by providing the public with timely, accessible and accurate
information;
(/) merit as the basis of appointments and promotions;
(k)‘;&‘e;quate and equal opportunities for training and advancement of men and women
equally, and the members of all ethnic groups; and
(1) observance of political neutrality at the institutional level.

Management of the public service

C2 (1) There is established a CW@:? which is responsible for the
appointments to the public service, administration and development of the service, and
discipline of its members.
(2) The mandate of the Commission is to develop the public services of the nation to the highest
possible standards of integrity and competence, observing the principles set out in the previous
article.
(3) The composition of the Commission must be fixed by law, which must ensure that:
(a) the composition is such as to ensure that the Commission can fulfil its mandate;
(b) members of the Commission are drawn from individuals who hold no other public
office, nor any political party office;
(¢) at least [25%] of the Commission are women;
(d) the Commission is free from government and political influence; and
(e) members of the Commission have a fixed term of office, and can only be removed for
good cause and by an impartial process.
(4) The powers and functions of the Commission include:
(a) organising and carrying out recruitment to the public service;
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Committee) to put forward names for appointment. Possible make-up of such a body could
be:
the chair of the Public Service Commission (as Chair)
a Minister (appointed by the President)
the leader of the Opposition Members of the Majlis (this might be difficult to identify
unless and until a system of party politics is established)
the Chair of the Human Rights Commission (except where the position in question was
for membership of the Human Rights Commission when perhaps the Chair would give
his or her opinion but not be a member of the Recommendation Committee)
The Auditor General
Speaker of the Majlis
One or two other heads of highly respected bodies (including perhaps one in the
commercial world)

Duties of office holders

B3. All office holder have as their primary duty the upholding of the Constitution and the law. And

in addition to the specific responsibilities of office, all holders of offices and positions to which
this article apply must observe the following tenets of Constitutional behaviour,
violation of which constitutes violation of the Constitution sufficient for the holder to be
subject to proceedings for removal. The office holder must not:
(a) place himself or herself in a position where his or her personal interest conflicts with
the duties and responsibilities of office or compromise his or her honesty, impartiality and
integrity;
(b) ask for or receive any property, gift or benefit as an inducement or bribe for the
granting of a favour to any person or institution;
(c) misappropriate or waste public funds; or
(d) engage in any business while in receipt of a salary from the state.

Removal from office, general provisions

B4 (1) This article applies to all the offices and positions listed in article [B1] except that of Mem-

ber of the People s Majlis.

(2) The holders of offices and positions to which this article apply may be removed from office
only for the following grounds
(a) being physically or mentally incapable of discharging the functions of their office or
position
(b) violation of the Constitution or gross misconduct
but the specific article may add other grounds for particular offices or positions.

(3) The holders of offices and positions may be removed only according to the procedures set

out in this article, provided that articles relating to specific offices or posts may add to or alter
these provisions.

(4) Any holder who is undergoing proceedings that may lead to removal has the right to know
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of all allegations, to put his or her case in person or through a lawyer to the deciding body, and
to call evidence and witnesses, but may not participate in the actual decision.

(5) The decision making body must observe principles of fair procedure including giving
adequate time for proper presentation of submission and for consideration, and ensuring that
no member of the deciding body has any personal interest in the outcome.

Resignation procedures

5. (1) The holder of a public office or position may resign to the officer or body by whom he or

she was appointed

(2) The resignation takes effect immediately or upon the date specified by the officer or in the
contract of employment, and it does not require to be accepted by the officer or body to whom
the resignation is tendered.

The Reform of the Constitution
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points can be found in the “Basic Principles on the Independence of the Judiciary: Adopted by the
Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders” in 1985
(available at http://www.w3.org/TR/REC-html40).

The draft chapter also provides for a law on the courts, and also that other tribunals that decide disputes
could be set up but should be properly governed by law.

A new chapter (B) on appointment, qualifications, removal and responsibilities of public
officers

Introduction

There are many issues that recur in connection with various positions: who is qualified, who appoints,
how people can be removed from office, etc. It is desirable that these requirements be uniform for all
offices as far as possible, and at present the requirements for holding office are largely similar. It would
be useful to have the general requirements all in one place, while the relevant articles could deal with
special requirements for a particular office. This would also help to keep down the length of the consti-
tution.

The Law Society proposes that:

there should be a chapter dealing specifically with these issues.

General qualifications for public office
BI. (1) This article and the following [4] articles relate to the following public offices and
positions:
(i) President and Vice-President
(ii) Minister of the Cabinet
(iii) Member of the People s Majlis
(iv) Judge
(v) Attorney General
(vi) Director of Public Prosecutions
(vii) Auditor General
(viii) Election Commission
(ix) Chair or member of the Human Rights Commission
(x) Chair or member of the Public Service Commission
(xi) Chair or member of the Judicial Service Commission
(xii) Ambassador or other diplomatic representative of the Republic
(xiii) Atoll Chiefs
(xix) The holder of any independent office, or member of any independent commission set up

by this Constitution or by any law.

(2) The minimum qualifications applicable to all public offices positions covered by this article
are as follows:

(i) to be a Muslim

(ii) to be a citizen

(iii) to be an adult

(iv) to be of sound mind
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(v) not to have been convicted of a criminal offence that carries a maximum sentence of more
than three years imprisonment under Maldive law, provided that if the date of conviction, or
the date of the completion of sentence if any, whichever is the later, was more than 5 years
before the date of taking office, the offence is to be treated as ‘spent’ for the purposes of this
provision, and shall not automatically bar the person from office.
This would have the effect of excluding people who have been found guilty of a serious of-
fence. It also allows for the possibility that a person who did once commit a criminal offence
but has reformed and now is viewed by the electors as a suitable person to hold public office.
In the case of some posts it might be desirable to require that a person who has been convicted
of an offence should never hold office (or that a person convicted of an offence of dishonesty
should never be able to hold office — this might be appropriate for a Ju:l}e«)r the Aud'i}r Gen-
eral, for example).

(vi) not to have been previously removed from any public office on the grounds on miscon-
duct or incompetence
In some countries people who have been removed from office have managed to come back,

and this may make the removal process appear toothless.

(3) Clause (2) applies unless the specific article of the Constitution in relation to a particular
post provides otherwise

(4) Legislation or rules of the public service in relation to particular posts may modify these
requirements by clear words, but any additional qualifications must respect the human rights

provisions of this Constitution and not operate unreasonably.

(5) In appointing to any public office the relevant appointing body must also have regard to the
qualifications, competence and personal qualities of the candidates, as well as to the need to
respect gender balance, to give opportunities to persons with disabilities, and the principle of
balanced development set out in Article [referring to the suggested new chapter A on

Directive Principles]

Public Office Recommendation Committee

B2. A body should be set up to recommend names for appointment to office except where there is

special provision.

There are many positions where the services of experienced Maldivians are called for — espe-
cially under the proposals made in this report. For example, to the Human Rights Commission.
There seems to be some consensus that the appointments made by the President should be
approved by the Mailis, but if the President and the majority of the Majlis members are from
the same party this ceases to be an effective safeguard. It is desirable that there is a wider input,
especially from non-party political sources, even if the appointment will go to the Majlis.
Appointees made under a more independent procedure may have more legitimacy in the eyes
of the public than if office is seen as a reward for party loyalty. Of course this independent
procedure would not apply for appointments to political offices such as Minister. It is proposed
that a body could be set up (called something like the Public Office Recommendation
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3. (1) The Supreme Court shall comprise the Chief Justice and four or five other judges, and 5

Judges should sit for the decision of an appeal or a decision on the Constitution.
(2) The Supreme Court shall have jurisdiction in appeals from the High Court, and a law must
Dprescribe the circumstances in which appeals may be brought to the Supreme Court.
(3) The Supreme Court has the principal responsibility to interpret the Constitution and if an
issue of Constitutional interpretation arises in any court below the Supreme Court a party may
apply for the point to be referred to the Supreme Court for decision.
(4) In order to be appointed as Chief Justice or a judge of the Supreme Court a person must
have the standard qualifications for appointment to public office as laid down in Article [B1],
subject to the following modifications and additions:
(a) for a period of [15] years after the coming into force of this Constitution a non-citizen
may be appointed as a judge of the Supreme Court other than the Chief Justice.
(b) in order to be appointed a candidate must have formal educational or professional
qualifications in law and experience in the practice or teaching of law for at least 10
years, provided that the candidates must have good knowledge, derived from formal

5) The Chief Justice and other members of the Supreme Court must not hold any other public
office, other than as a part time member of a commission or committee related to strictly legal
issues, and for which no additional remuneration is paid.

% education or practice or both, of both western law and Shari’a.
(

4. (1) The High Court shall comprise the President of the High Court and up to 5 other judges.

(2) The High Court shall have Jurisdiction in appeals from the lower courts, and a law must
prescribe the circumstances in which appeals may be brought to the High Court from the lower
courts and from tribunals or other bodies. ‘
(3) 4 law may confer the High Court jurisdiction to try certain cases at first instance.
(4) The High Court shall have the Jurisdiction to call for the record of any trial in a lower
court, whether on the basis of a complaint or on its own initiative, and if it thinks fit may con-
duct a hearing as though there were an appeal against the decision, provided that even if the
court decides not to conduct such a hearing it must notify the parties to the first instance trial
that it is reviewing the case and give the parties a chance to request a hearing.
(3) The President and other judges of the High Court must have the standard qualifications for
appointment to public office as laid down in Article [B1], subject to the following
modifications and additions:
(@) for a period of [15] years after the coming into force of this Constitution a non~citizen
may be appointed as a judge of the High Court, other than the President.
(b) in order to be appointed a candidate must have formal educational or professional
qualifications in law and experience in the practice or teaching of law for at least 10
Yyears, provided that the candidates must have good knowledge, derived from formal edu-
cation or practice or both, of both western law and Shari’a.
(6) The President and other members of the High Court must not hold any other public office,

other than as a part time member of a commission or committee related to strictly legal issues,
and for which no additional remuneration is paid.
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5. There shall be other courts in the Maldives as may be prescribed by a law or, in the absence of
any law, by the President, and such other tribunals as may be prescribed by law.

6. (1) A Judicial Service Commission is created.
(2) The Judicial Service Commission shall consist of:
(i) The Attorney General
(ii) The chair of the Law Society
(iii) The chair of the relevant committee of the People s Majlis
(iv) One member of the Supreme Court other than the Chief Justice
This is because the Chief Justice may exert too great an influence on decisions by virtue of
his position
(v) The Speaker of the People s Majlis

(3) The Judicial Service Commission must identify suitable persons for appointment to the
position of Chief Justice, President of the High Court or judge of the Supreme Court, the High
Court or other courts, after carrying out consultations as it thinks fit; the names of the persons
must be presented to the President who will make the formal appointment of those persons.

(4) Judges may be removed only by the President acting on the advice of the Judicial Service
Commission, and only on the grounds set out in Article [B4] (on removal of. public officers)

(5) The Judicial Service Commission must observe the principles of f fair_hearing including
those set out in article [B4] ]

(6) The Judicial Service Commission has the functions of administering the judicial service
6. (1) There must be a law or laws regulating the courts and tribunals, and regulating the legal
profession. .
(2) The laws may provide for rules of court to be made by the Chief. Justice sitting with a rules
committee, or for rules of procedure for tribunals to be made by the appropr iate government
department in consultation with the Attorney-General; the promulgation of such rules must

. s L
comply with the principles and procedures laid down in article [] (on delegated legislation)

7. Before taking office a judge of any court shall take the appropriate oath of office set out in
schedule of this Constitution '
8. A judge of any court may resign from office by submitting a resignation in writing under his
hand to the President.

This chapter differs in various ways from the existing Constitution. Specifically it makes the role of the
President only formal in the appointment of judges. It provides for an independent body, the Judicial
Service Commission that makes the actual decision as to the appointment and dismissal of judges, and
has the general responsibility for the discipline of the judicial service (which would include other
officials of the courts as we as judges).

The principles here are basic requirements for preserving the independence of the judiciary and further

5: Article no. to be inserted depending on ac&eptance of proposal to insert a new article on regulations - page 43.
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Article 110
This deals with resignation of the Atoll Chief.
The Law Society proposes that:
The second sentence be removed
This is recommended generally throughout the Constitution
TTh—0
Article 111
This deals with removal of the Atoll Chief.
The Law Society proposes that:
That this read:
The President may remove an Atoll Chief for good reason after consulting the Atoll
Committee. The removal must be reported to the Majlis and reasons given unless the
relevant parliamentary committee agrees that it is not in the national interest, or is an
unreasonable infringement of the privacy of the Atoll Chief to make the reasons public.
OR MAKE IT SUBJECT TO THE PUBLIC OFFICER REMOVAL PROCEDURE

NEW ARTICLE ON ATOLL COMMITTEES
The Law Society proposes that:

There be a new article providing that Atoll Committees be elected, and that an Atoll

Committee must include at least one member from each inhabited island in the atoll.
-r—-—""/“
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The Administration of Justice

The legal system in Maldives faces a number of problems. First of all is the coexistence of different
systems of law, for which professional training tends to be different. People educated in ‘western’
systems of law tend to know little in a formal way about the Shari’a, while those educated in Shari’a may
not be familiar with modern commercial transactions (this of course depends on the institutions which
the lawyers attended). Both systems are important. In fact some judicial personnel have very little formal
training in law of any sort. There is a shortage of trained personnel in the country, and it is not realistic to
introduce the sorts of requirements that many countries would have for judges (common law countries
would require formal training in law and at least 10 years experience in some sort of legal practice; civil
law countries will require a long period of legal education, and though a person may become a judge at
any early age, he or she will have substantial experience before being promoted to the higher courts).
The current Constitution requires judges to be itiz'&s, but this limits the pool from which judges might
usefully be drawn at least for a while. True it is not ideal to have foreign judges when the courts in
Maldives operate in Dhivehi, but it may be one solution to the problem — it does have the implications
that there must be at least one interpreter trained in legal terminology for each foreign judge.

A further range of problems relates to the geographical structure of the country. There is a court for eac'h
island though some have very small populations and the judges are not fully occupied. However, there is
a reluctance to remove courts from the islands. Supervision of the courts may need to be strengthened.
At present the court system is too closely associated with the executive, especially the Prefident. I\:ilos: \
scholars of Islam are agreed that there is nothing contrary to Islam in having a system of independent

—
courts.

-

Chapter VIII Judiciary

The Law Society proposes that: "
This chapter and the following one on other courts be merged into one chapter and the

Sfollowing is a suggested dra

1. (1) The role of the courts is to administer and interpret the law.
(2) The courts must be independent from all political, financial and personal influence. ‘
(3) The courts must be adequately equipped, and the Judges paid sufficiently in order to avoid
the temptation to take bribes.
(4) The courts must be open to the public, including the press, and the decisions of courts
publicly announced except where national security or, exceptionally, where the legitimate
interests of individuals may be adversely affected by publicity.
(5) Even where cases are conducted or judgments announced in a closed courtroom, the
decision and reasons in the case must be a matter of W;ggzd though names may be

concealed, or; érounds similar to those under (4).

2. The higher courts of the Republic of the Maldives shall be:
(a) The Supreme Court
(b) The High Court.

TheReform of the Constitution
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Amendment of the Constitution: Chapter VI The Special Majlis

The Law Society proposes that:
The Special Majlis should no longer be the body to amend the Constitution, and the following provision
should deal with constitutional amendment:
The People’s Majlis has the power to pass legislation amending the Constitution.
Any amendment must have the support of at least 66% of the full membership of the Majlis.
Major Amendments must also be supported by a referendum.
Amending the Constitution is a serious business and should not be possible for reasons of
political whim or expediency; it is common to make this rather difficult by requiring a
special majority such as the 2/3 proposed here.

If the President refuses to sign the amendment legislation, the Majlis may decide to submit
the proposal to the people in a referendum, or if the matter has already been the subject of a
referendum the President may not refuse to assent.
If the Majlis strongly believes that a change is desirable, then even if the President does not
agree the people should be able to give its consent.

The Government or any committee of the Majlis or any member may propose amendments
to the Constitution.

When an amendment is proposed, the Majlis must set up a committee to study the proposal,
and any other current proposals for change to the Constitution

The proposals to amend the Constitution must receive proper consideration.

The Majlis must draw up rules for the conduct of the review and amendment, provided that
those rules must respect the following principles:

at least 3 months must elapse between the establishment of the committee, or the formal
proposal to amend (whichever is the later) and the introduction of the Bill for amendment
in the Majlis

Adequate publicity must be given, throughout the country, to the proposed amendment and
sufficient time allowed for the public to comment on the proposals

This preserves the role of the Majlis, but also involves the public, and contains delaying

provisions so that amending the Constitution cannot be done in a rush (which has happened
in some countries).

An amendment to the Constitution that benefits members of the Majlis, or members of the
Government comes into effect only Jollowing the next general election after the amendment
is signed by the President or approved by a referendum

This means that Majlis members and Ministers etc cannot abuse their positions and benefit
personally from a change to the Constitution unless there is a general election first; the public
then have the chance to reject the Majlis members who voted for the amendment at the next

election. This provision should operate as a disincentive to ame itution hastily.
R ——
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The Atolls

Introduction

It is important that the majority of the people who live in the atolls should feel that their views are
respected and their interests taken into account. The Constitution declares that the Maldives is a unitary
state and the Law Society does not propose that this should be changed. However, there are several
proposals that are designed to give greater weight to atoll views and interests. One of these is the
principle of even and fair development recommended to be introduced in a new chapter on guiding
principles (see mother is the proposal that the number of members of the People’s Majlis be
increased so that all but the smallest atolls will have more members in the Majlis (see page 38). And the
proposals made here on local administration are also put forward in the same spirit.

Chapter VII: Atoll Chiefs

Article 106

This deals with the appointment of atoll chiefs.

The Law Society proposes that:
The President must consult the Atoll Committee before appointing an Atoll Chief and that the
Majlis must approve the appointment of Atoll Chiefs
There has been some dissatisfaction with Chiefs in some atolls, and the people sometimes
have little confidence in them. The provision is intended to make the chiefs more acceptable,
while ensuring that the appointee has the necessary experience.

Article 107

This deals with the qualifications of atoll chiefs

The Law Society proposes that:
this article refer to a general provision on qualifications for office (see Chapter D) with the
specific requirement of being at least 30 years retained from this article

Article 109
This sets out the general role of the Atoll Chief and the President.
The Law Society proposes that:
The article be amended to read:
The Atoll Chief has the responsibility to administer the affairs of the atoll according to
the Law, in consultation with the Atoll Committee. The Minister of Atoll Affairs may give
general directions to the Atoll Chief, provided that these are in accordance with the law
and are in the public interest
This is intendmoll Chief more responsive to the local community, while
ensuring that the law is obeyed and atoll affairs are conducted in a coherent fashion across
the country. ‘General directions’ — an expression in the current article — is intended to
indicate that the Minister must not interfere with the day to day administration of the atoll.

TheReform of the Constitution

49



46

Article 91

This deals with the administration of the Majlis
The Law Society proposes that:

The Secretary General should be appointed by the Majlis rather than by the President

Should there be a second chamber?

The following are the typical functions of a second chamber:

(1) to enhance representation in the legislature—principally by providing for the
representation of special interests, such as ethnic minorities, or social classes (the British
House of Lords, as the name suggests, was meant for the representation of nobility), or
eminent citizens and retired politicians and public servants (typified by the current reforms of
the House of Lords), or territory (the best known example comes from federal

Constitutions where the second chamber, as the Senate in the US or the Rajya Sabha in India,
gives representation to states/provinces and protects their interests);

(it) the existence of a second chamber provides an opportunity for further consideration of
legislative bills, especially where a bill may have been rushed through one house. The need
for a bill to be debated in two chambers, involving more time, also gives the public time to
discuss the bill and to inform the second chamber of its views;

(iii) The existence of two chambers enables one chamber to scrutinise the activities of the
other (a sort of checks and balances within one principal organ of the state). This factor is
especially important if the principal chamber is dominated by one political party. Often the
second chamber is less pre-occupied with party politics or represents different kinds of
interests than those in the other chamber. The Thai Constitution, for example, prohibits party
based elections for its second chamber.

(iv) The second chamber is sometimes used to entrench the constitution or specified articles
in it. A higher majority may be required in the second chamber or larger participation may be
secured by virtue of different representation in the second chamber.

(v) In some countries, the role of a second chamber is critical in impeachment proceedings.
One house brings charges against the president or other senior officials and the second house
investigates the charges and decides on impeachment.

All these are important arguments in favour of a second chamber. Arguments against a second chamber

are:

(i) the increase in the cost of the legislature;

(i) sometimes the second chamber may merely replicate the interests represented in the

other chamber (as in Fiji and some Caribbean islands), often with less able or popular leaders
then in the first chamber;

(iii) if too many special interests are represented in the second chamber, the system may be
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criticised for being undemocratic;

(iv) it is frequently difficult to decide if both chambers are of equal status or if one is superior
to the other. If both are of equal status, difficulties may arise if they cannot agree on
legislation, budget or policies. If one chamber is deemed superior to the other (as for example
in Britain, where the House of Commons is superior to the House of Lords), differences are
ultimately resolved in the superior chamber. Even in that case, law making or the budgetary
process can become complex and long drawn.

It is not obvious to us what the gains of a second chamber in Maldives would be. Atolls
are not given specific legislative or administrative tasks, whose protection might require a
second chamber, and the ordinary electoral process should ensure that all sections of society
are represented, in view of the fact that Maldives is relatively homogenous. We are unsure
what other special interests should be represented in the second chamber. The costs of the
legislature would increase considerably if such a chamber were created.

However, the Law Society proposes that:
some of the benefits of a second chamber should be secured in other ways outlined below:

(i) No legislative bill should be enacted unless it has been referred to Atolls Advisory

— T
C%mi:ees after its introduction in the Majlis. The Majlis should be required to consider the
comments of the Atolls Advisory Committees before proceeding to enactment

(it) The President and senior ministers should meet annually with chairpersons of Atolls
Advisory Committees to exchange information and to discuss matters of mutual interest,
including co-ordination, and complaints and requests of chairpersons.

(iii) Atoll Advisory Committees should be consulted in the appointment of Atoll chiefs and
Atoll chiefs should consult with the Committees on the discharge of their responsibilities (see
under Atolls).

(iv) A referendum should be held as part of the procedure for major amendments of the
Constitution after the Electoral Commission has explained the proposed amendment to the
people.
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NEW ARTICLE ON REGULATIONS
The Law Society proposes a new article after the current Article 80:

Article 81

(1) Laws passed by the Majlis may give to the President or the appropriate Minister or, in
the case of rules of court, the Chief Justice sitting with a rules committee, the power to make
regulations having the force of law.

(2) Regulations passed under clause (1) must be strictly within the terms of the power to
make them under the law.

(3) Regulations made under clause (1) must be laid before the Majlis, which may discuss
them in a committee or the full house, may invite the relevant Minister or official to explain
the regulations, and may strike out the regulations for good cause.

(4) Regulations do not come into force until one month after they have been laid before the
Majlis, and have been published in the Government Gazette.

This places limits on the power to make regulations, and ensures that they are made public.
In many areas of technical law regulations are longer than the law, but it is important that
regulations should not be used to by-pass the Majlis.

This deals with the role of Ministers in relation to the Majlis.
The Law Society proposes that:

Article 83

the various articles that deal with the Ministers and the Majlis be reorganised so that the
provisions all come together

that ministers may be asked supplementary questions without further authority

The current provisions are confusing and complex.

It should not be necessary to have a law on supplementary questions; accountability is
enhanced through asking supplementary questions.

This deals with whether the decisions of the Majlis can be challenged in court.
The Law/Society proposes that:

Article 84

this be amended to provide that the courts may not enquire into whether the Majlis has
Jollowed its own rules of procedure provided the Speaker certifies that those rules have been
complied with

" otherwise it is not right that the Majlis be above the law; laws that it has made may be

challenged as being contrary to the Constitution. And the rules of the Majlis could
themselves be challenged in court if they infringed a principle such as the freedom of speech
of members — and only a court could really decide if this was so.

This provides:

No member of the People’s Maijlis shall be held liable in respect of any thought expressed or
anything said without contradicting the basic tenets of Islam or any vote given by him in a
duly constituted sitting of the People’s Majlis or any committee thereof.

The Law Society proposes that this be amended to read:
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No member of the People s Majlis shall be held liable in civil or criminal proceedings for

anvthing said or any vote given by him in a duly constituted sitting of the People s Majlis

or any committee thereof
This makes it clearer that the protection of members relates to liability in law; there is
nothing to prevent a member being criticised in the press or otherwise for what was said in
the Majlis. But it is an important Constitutional principle that members are free to express
their views, and the sanction is that they will not be re-elected if their behaviour is
unacceptable to the voters. The rules of the Majlis itself should provide for exclusion of a
member for serious breaches of behaviour inside the house.

Article 85
This deals with the resignation of the Speaker or Deputy
The Law Society proposes that:
the resignation be to the Majlis through the Secretary-General
the resignation takes effect immediately and does not require to be accepted

Article 86
This deals with the question of when a member of the Majlis ceases to be a member.
The Law Society proposes that:

(2)(a) should be amended to read: hird
where a member of the People s Majlis is absent without leave of the Speaker for one thir of

the sitting days in a year, the seat of that member shall be declared vacant

this is rather more demanding

the other provisions can be reduced to: P any of
. . ini ses
a member ceases to be a member if he or she is appointed as a Minister or lo. y

the qualifications for membership listed in article 66 . blic office
. _ . - takin ico
in effect this means being convicted of a serious criminal offence or g pu

. : j ntence of three years
if the member is convicted of a criminal offence carrying a maximum e f Y

. ; j viction or
or more, the member loses his or her seat when the time for appealing against convic

Sentence expires, or the final appeal is unsuccessful
the loss of seat should not take effect until the conviction 1S final.

Note: this removes the provision about detention other than following conviction. There
should be no right to detain a person otherwise than for an offence.

Article 90 oy
This provides that the President may promulgate laws during the recess of the Majlis.

The Law Society proposes that:

this be removed from the Constitution . 3
the President has the power to request that the Majlis meet at any time; secondly the Majlis

will meet more frequently than in the past. There is no reason why the President should not
be able to ensure that legislation is passed in the usual way. If there is an emergency then the
emergency provisions of the Constitution can be used.
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Otherwise although there might be a quorum under the rule proposed for article 73, it might
NEW ARTICLE ON RESPONSIBILITIES OF MEMBERS
The Law Society proposes that:

be impossible to make any decision (for example, if the quorum is 30% of a 50 member
house, and there were actually 18 people present, even if they all voted one way the existing
there be an article that specifies the duties of members of the Majlis including: rule of 26 could not be satisfied).

that they must work for the good of the nation as a whole as well as for the interests of their

constituencies Article 75

This deals with the role of the President and Ministers in the Maijlis.

The Law Society proposes that:

that three times a year they must visit their constituencies in order to explain what the
Mainsming and to seek the views of their constituents, as well as to understand
the problems of their constituents. The President should have the right to attend as at present
This is intended to help both the public and the members of the Majlis understand their The Ministers should have the right to take part in the proceedings of the Majlis but their
roles participation in committees would be only at the request of a committee; in neither case
would ministers have the right to vote —

This involves the Ministers a little more than the President in the working of the Majlis

The second provision is intended to ensure that members at least visit their constituencies
once in each break between sessions of the Majlis. At present people often complain that
they never see their MPs.

That there should be a period one day a week when the members of the Majlis may ask
questions of the Ministers — and the Ministers must attend unless there is good reason.
The government must assist the Majlis to carry out its functions of monitoring the
working of government.

NEW ARTICLE ON COMMITTEES
The Law Society proposes a new article:
The People s Majlis must set up committees of members of the Majlis, including a committee
or committees to review the report of the Auditor General and the budget
i Following the President’s annual speech under article 42(d), the members of the Majlis
will debate the progress reported by the President and the programme he outlines in the
speech, and the President must reply to the debate and respond to questions asked

The work of Majlis committees should be organised so that each area of government
responsibility is subject to the scrutiny of a committee

Ministers must make themselves readily available to discuss with the chairs of the relevant
committees, and also be available when reasonably requested to do so to attend meetings of

the committees and answer questions and explain policies. Article 77

It is very often the case that the most important work of legislatures is done in committee, This limits the right of foreign persons companies or countries to own or use land, and in some

where members with a particular interest or expertise can work together, perhaps in a more circumstances requires the approval of the Majlis for grants of rights to foreigners.

cooperative atmosphere than in the full house. The Law Society proposes that:

this provision does not quite fit here and should be moved to Chapter XII

Article 73 it appears between two provisions, one on taxation and one on budget, that ought to be next
This deals with the quorum (the minimum number of members who must be present in order for to each other
proceedings of the Majlis.)

Quorum should be 50% - but if there is no quorum the Majlis should be adjourned to next

day when quorum would be 30%
Delete (2) -

At present the quorum is 50%; if the government has less of a hold over the Majlis, or there

the provision also needs some rethinking:

it creates some injustice for especially the foreign spouses of Maldivians; but any change
needs to be very carefully thought out, because of the risk of handing over the nation’s most
valuable assets to foreigners.

is at any time a lack of cooperation between the President and the Majlis, there might be a '
risk that Majlis members would deliberately stay away. Also 50% is, compared with other | Article 78
countries, quite a high quorum, This concerns the budget.
The Law Society proposes that:
Article 74 clause (i) should include the statement that no public expenditure can be incurred without
This deals with the majority necessary to make decision in the Majlis. the approval of the Majlis but there should be some provision for provisional expenditure if
The Law Society proposes that this should say: it is impossible to pass the budget before the beginning of the financial year.
Unless the Constitution or a law provides for a higher majority, all decisions made by the this does not mean that the Majlis must approve every individual expenditure, but that the
People’s Majlis shall require a simple majority of all members present and voting entire budget must be approved.
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The Law Society proposes that:
the life of a Majlis be 4 years
This would accord with the term of the President and would also act as a more frequent

means of accountability.

Article 66

This deals with the qualifications of members _

The Law Society proposes that the following qualifications be changed:
the age limit be 18 (i.e. the voting age)
that the criminal record requirement be the same as for the President
that (e) be removed
no member of the Majlis shall hold any public office; a person who holds such an office must
stand for election, but if he or she wins must resign
the Majlis is the body that represents the people not the government. Members may have
political affiliations, but should not be subject to pressure to support the government that
might come from holding public office. It is also inappropriate that some constituencies
should have an advantage because their Majlis member is a public servant.

Article 67

This deals with the swearing-in of members

The Law Society proposes that:
Remove the requirement that the Majlis members be sworn in before the President
This would perhaps be appropriate when the President is a ceremonial head of state, but here
the President is the head of government as well, and there should be no suggestion that the
oath sworn is one of loyalty to the President.
Members must declare their assets publicly on being elected and annually.

Article 68

This deals with the Speaker

The Law Society proposes that: ;
The Speaker should be appointed by the Majlis itself; he or she should not pe a member of
the Majlis. The Speaker must not be a minister or hold any other public office.
Appointment is the first act of the Majlis, even before the members are sworn in.
The Majlis is quite small so it is undesirable that the Speaker be a member. But the Speaker
must have the confidence of the Majlis, and so should be chosen by it.

Article 69

This deals with the functions of the Speaker
The Law Society proposes to:

Delete (2) as it is no longer necessary

Article 70

This deals with the Deputy Speaker.
The Law Society proposes that:
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the provision read:

The Deputy Speaker of the People s Majlis shall be elected by the members of the People s

Majlis from among its members.
Like the Speaker the Deputy should have the confidence of the Majlis, but since he or
she will not be called on to sit as such for long periods, there seems no justification for
incurring the expense of having an outsider; the proposal is therefore fairly similar to the
existing Constitution except that the President will not appoint.

NEW ARTICLE ON RULES OF PROCEDURE
The Law Society proposes that:
There should be a new article reading:
Except where this Constitution provides otherwise, the Majlis shall draw up and make public
its own rules of procedure
These rules must respect the following principles:
adequate time must be available for the discussion of government business
this is to avoid the possibility that if there is a lack of cooperation between the government
and the Majlis, the latter cannot block government business
adequate time must be allowed for the discussion of issues raised by individual members
and by committees of the Majlis
members of the Majlis must have access to all information necessary for them to carry

out their responsibilities

the meetings of the Majlis and of its committees must be open to the public including the
media .
reasonable provision must be made for members of the public to ke 1 resentfzttons
to the Majlis or its committees and for the public to be consulted in connection with the
passing of laws

democracy should not be merely a matter of voting every 4 years, but the public should be
informed as to what is going on and be able to contribute ideas, as well as monitor what

their elected (and paid) representatives are doing

Article 72

This deals with the question of the frequency of sitting of the Majlis.

The Law Society proposes that: in princi
there should be a specified minimum number of sitting days in the year (at least in principle)
in addition to the existing requirement of three sessions a year

The Majlis is an important element in the system of government, .
wish.
had the experience that the legislature does not work as hard as the electorate wou

yet many countries have

The President should be able to request the calling of a special session of the Majlis, and that

request must be honoured

The Majlis must be convened at the request of OWS

The dates for the commencement and conclusion of sessions of the Majlis shall be
determined by resolution of the members or its Business Commitiee

This rule will give members authority to determine the calendar of the Majlis and thus

enhance its autonomy
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Clause 56

democratic control as ministers can be removed by Maijlis but the President cannot be

This provides for the qualification of Ministers
The Law Society proposes:

Article 58

that this be reduced to saying that the only qualification is that of eligibility for standing for
election to the Majlis (which means essentially being an adult without recent serious crimi-
nal conviction)

the President should be able to select the people he believes are competent, subject to their
being approved by the Majlis; the combination of these should guarantee the competence of
the Ministers.

The provision should be amended to provide that a person cannot be a member of the Majlis
and a Minister; if a Majlis member is appointed to the Cabinet he or she must resign.

this is more consistent with the separation of power and means that Majlis members can
concentrate on their responsibilities, it also means that Ministers are not distracted from
their responsibilities by constituency duties; the French Constitution is one that has a similar
provision.

This sets out the functions of the Cabinet.
The Law Society proposes that:

Article 59

this include the possibility that elsewhere in the Constitution and the law there may be
provisions that the Cabinet must be consulted or consent on certain issues

(d) [provision] be removed and this responsibility be given to the Majlis (see under article
63 below)

This sets out the responsibilities of Ministers.
The Law Society proposes that this be redrafied as:

Article 60

Every Minister shall discharge the duties of his office with loyalty and to the best of his
abilfty, and in the best interests of the nation as a whole. Every Minister shall be responsible
Jor the functions assigned to him and shall be accountable to the President, and the people
through the Majlis

e Ministers must not benefit only their own areas or their own interest groups of any sort.
Their duty is not only to the President but to the nation as a whole. The existing article says
‘Any Minister whose negligence causes loss or damage to the State shall accept the
responsibility thereof”; this sounds like a good idea, but it may mean that they have to pay
financial compensation. If it means that the Minister should resign if he or she is
incompetent, it would be perhaps all right — but this should be covered by the general
accountability provision.

This deals with the Attorney General.
The Law Society proposes that:
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The Attorney General should be an independent office; the holder must be qualified, have at
least 5 years experience of legal practice in Maldives, and is not able to pe easily
dismissed.

There should also be provision for an office of the Director of Public Prosecutions, which

should be independent, and who should have the same qualifications qs for the Attorney
General

The Attorney General should be free from the ¢ i lease the government; it may be
important that the government hear unpalatable advice on its legal posig

N on.
The DPP must be able to decide whether or not fo take a case to court — and not decide this

on the basis of whether the case involves the interest of the government o individuals within
the government.

Article 61
This deals with dismissal or resignation of Ministers and the Attorney General
The Law Society proposes:

that the Attorney Generallnot be covered by this provision

that Ministers’ resignation takes effect immediately and does not have to e accepted in
order to be effective

Chapter V : The Majlis

Article 63

The Law Society proposes that the powers of the Majlis be specified to include:
the power to make law

the power and responsibility to supervise the working of government on behalf of the
people

the power, when so provided by the Constitution, to approve appointments to certain offices
the power to approve the ratification of treaties
in many countries it is the function of the parliament to decide finally whether the country
should be bound by an international agreement

Article 64

This deals with the makeup of the Majlis

The Law Society proposes
that there be more members so that the composition of the Majlis more accurately r eflects the
population distribution of the nation as a whole while making sure that every atoll retains a
reasonable representation.
The Ministers will be (non-voting) members [see below] !
The power of the President to appoint 8 members should no longer exist

Article 65
This deals with the duration of a Majlis

4: see Article’s 75 and 81

TheReformof the Constitution 39



Article 46
This deals with the resignation of the President
The Law Society proposes
that the President's resignation should not depend on acceptance; it should take effect the

Jollowing day [or the letter of resignation could postpone the effectiveness for up to 3
days].

Article 47

This deals with the removal of the President. This procedure is often called ‘impeachment’ which is
the process under which the lower house of a parliament ‘prosecutes’ before the upper house (as in the
USA). ‘Removal’ is the better word here.
The Law Society proposes that:
that the ground for removal should include behaviour bringing the office into disrepute
there are all sorts of ways in which the President can behave that might not fit under the other
provisions; this needs to be carefully phrased so that it cannot be abused.
if the restrictions on prosecuting the president remain, suspected serious breaches of the
criminal law must be a ground for removal — an example would be corruption.

neglect or abuse of office should be grounds which are perhaps not covered by the existing
Dprovisions
A President who spends half each year travelling overseas (other than for good reason) or a

president who is grossly extravagant might be within these categories but perhaps not under
any of the others.

Serious violation of the Constitution should be a ground for removal — it is not clear that
there is need for it to be deliberate

when the ground for removal is the medical condition of the President there should be provi-
sion for the involvement of senior and appropriate medical personnel

that the body that deals with the removal should be constituted slightly differently; it should
consist of 7 members (of whom only two shall be nominees of the President) and a senior
Judge should preside over its proceedings

that the President should be given the charges/allegations against him and have the right to
defend himself which includes the right to have a lawyer

There should be a cross reference to a provision about the removal of public office holders
(see proposed Chapter [B])

Articles 48, 49 and 51 1o 53

These deal with related issues: what happens if there is a vacancy in the office of President, and the
existence of a Vice-President.
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Article 54
The Law Society proposes:

Article 55

This deals with the membership of the Cabinet.
The Law Society proposes:

The Law Society proposes:

That the President be required to appoint a Vice-President from among the Ministers, who
should be approved, as Vice-President, by the Majlis

currently to have a Vice President is an option; the Law Society believes that there@e
a Vice-President to take over when the President is ill, out of the country or resigns etc.

the Vice-President should take office for 60 days if the President resigns or dies or is
removed

there will be an election for the Presidency, and the person elected would hold office for a
Jull 4 year term

There will need to be a fall-back provision for the (hopefully unlikely) event that there is no

Vice-President when the Presidency falls vacant
A

Chapter IV: Cabinet

that the provision be changed to include a requirement that the Majlis must approve o
members of the Cabinet; they take office straight away but must be confirmed within 3
weeks.

This means that the Cabinet does have the approval of the Majlis which should help to make

the relationship between Majlis and government smoother.

that the Attorney General shoule a member of the Cabinet though the President may
invite him when relevant

The role of the Attorney General is to be legal adviser to the government and he or she should
be independent (see below under article 60) )

The Constitution should specify the minimum and maximum size of the C,.‘a.b.met

The minimum size is to ensure a fair distribution of ministerial responsibilities and the
maximum for reasons of economy and to prevent ministerial appointments purely as a form

of patronage and support for the President.
« — -

Clause (2) says:

Nothing in this Article shall restrict the President from directly t.aking cl'la.rge of a Ministry or
the Attorney General’s Office, as he deems fit, without appointing a Minister or an
Attorney General.

The Law Society proposes:

that this be removed
it gives the President the possibility of controlling too much power, and reduces the
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Article 41
This provides for the power to grant honours etc.
The Law Society proposes:

that this be merged with Article 42

Article 42

This contains a list of presidential powers

The Law Society proposes:
That it be stated in clause 1 that all these powers are exercised in accordance with the
Constitution
Later articles may regulate or even limit the powers of the president, and this should be clear
in article 42 so that there is no confusion.

That it be made clear that ordinary law cannot give to the president powers that go beyond the
sorts of powers that are appropriate to the model of limited presidency that this draft
proposes

In some countries presidents are given wide powers under ordinary law (to give away state
property for example); this can effectively bypass the controls the Constitution imposes.

The reference to appointing judges should be removed
The situation is clearly set out in the chapter on the Courts.

The provision about appointing a minister to chair the Cabinet should be removed

It is not consistent with the proposal made later about a Vice-President.

The existing provision:

(d) Making a statement declaring the policies of the government at the opening session of the
People’s Majlis e ear.

Should become a the President

The existing provision:
(¢) Promulgating decrees, directives and regulations, as may be r equired from time to  time
for the purposes of ensuring propriety of the affairs of the government and compliance with

the provisions of the Constitution and law.
Should be removed

The powers to make law should be restricted to the Majlis (with the assent of the President)
dealt with in chapter V and to making regulations under laws which the Law Society proposes
later (see proposed new Article after Article 78) should be specifically dealt with.

The existing provision:

(B Holding public referendums on major issues concerning which the President requires to
obtain public opinion

should be removed

It may be desirable to have a law about referendums, but these are expensive, and there seems
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no reason to give such a wide power to the president; in some countries such referendums have
been abused to build up a groundswell of allegedly popular support for a president to have an
(unconstitutional) third term in office etc

Item (i) need refer only to international law, not ‘customs and usage’

Article 43
This provides that the President must act in accordance with the Constitution and the Shari’a
The Law Society proposes
that this be removed
there should be a general provision that all acts of public officers etc must be in accordance
with the Constitution; it is unnecessary to have specific reference to the President (see
proposed Article [3] in proposed new Chapter B.

Article 44

This deals with the liability of the President to be sued or prosecuted for breaches of the law. It is com-
mon for constitutions to contain such provisions. On the other hand they are to some extent the relic
of old constitutions where the head of state was an all-powerful monarch, and they seem @_tlw/rodd in
modern constitutions where the head of state is the elected servant of the people and where a
fundamental principle is equality before the law. There may be some risk of the processes of the law
being used for political ends, and it would not be desirable to let this happen. The answer may be for
there to be a system under which special approval is needed to bring civil or criminal cases. At present
there is a provision that protects the president even after his term of office, unless the Majlis lifts the
immunity. If politics become dominated by parties, this might be used in a party political way —so that
the immunity would be lifted if the Majlis was dominated by people from the same party as the
ex-president, but not otherwise. If it is too difficult for the president or ex-president to be prosecuted the
deterrent effect of the law will be severely weakened.

In the light of these various considerations, the Law Society proposes:

no legal proceedings can be taken against the president while in office. '
legal proceedings may be instituted when the term of the president comes to an endin
of private or official activities during the period of office

any rule about time limitation for the commencement of legal proceedings will start at the end
of the period of office

that clause (2) be removed

this is quit€ unnecess no one can be (successfully) prosecuted unless they have broken
the law, and the only way to decide whether the law has been broken is to go through the legal
processes.

respect

Article 45

This deals with the restriction on the power of the president to engage in business

The Law Society proposes:
that (either here or elsewhere) there be a requirement that the President (and other holders of
major public office) be required to make a public declaration of their assets at the beginning
of their terms of office and annually thereafier; this should be done to the Auditor-General
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i is hard to see why they should be prevented from doing so (note also that the method of
i election suggested for the President would require that a successful candidate gets more than
half the votes cast).

That requirement (f) be removed

In the modern world many people have the citizenship of more than one country, and many
more people than in the past marry citizens of other countries. To do this does not suggest any
lack of loyalty to one’s own country.

A new provision should be inserted to the effect that a person can only stand if he or she has

not previously served two terms as President, whether consecutive or not, under thi.
revious Constitution.

While on the one hand it may be a good thing to have an experienced person as president, there
are risks attached to allowing one person to serve for many years. The risks include the fact
that no successor may be prepared for office, that the president may acquire too much power
over the state machinery. These are not inevitable, but in recognition of the risk many constitu-
tions prescribe a limit to the terms of office.

that the other, general requirement, be set out in an article that applies to the holder of all

public offices, and there is a cross reference here to this new chapter called here temporarily
Chapter B.

Overall the purpose of these suggested changes is to put more power in the hands of the public — they
are less restricted in their choice of President. But the provisions also guard against situations that might
give rise to risk of abuse. An important support to these changes would be a system under which the

maximum information is given to the people so that they can exercise their choice in full knowledge of
the record of the candidates for office.

Article 35

At present this provides for the Majlis to choose the candidate, but for that person to require the support
of the public in a referendum,

The Law Society proposes:

that the role of the Majlis in the election of the President be removed and that the Presidential
candidates be presented directly to the people

This is a more democratic provision; it does offer the possibility that the President would not
be a member of any political party, or not of the same political party as the members of the
Majlis, or even be someone whom the majority of the Majlis would wish to work with. In
order for government to work effectively the President and the Majlis will have to learn to
work together. If the current system was retained, along with the introduction of political
parties that will be possible under the Law Society’s proposals, there would be a risk that one
party would dominate all aspects of government, thus destroying the possibility of checks and
balances. Under the Law Society’s proposals, the President will owe his or her position to the
people, and not just to a political party, which will give the President at least greater moral
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authority in case of any dispute with the Majlis. On the other hand, the Majlis will also
perhaps feel freer to criticize the President, and exercise its functions of scrutinizing the
actions of government, and holding the Executive accountable.

that in order to stand for election a person must have the support of [500] electors (who must
sign the nomination paper submitted to the Election Commission) and that these must include
at least [20] people from each atoll

This would guarantee that the candidate was a serious person with some support from the
public, and wide support through out the country.

that each candidate must pay a deposit (that must be fixed by law)
this is further evidence of the person being a serious candidate; the deposit must not be fixed
so high that it unreasonably excludes possible candidates.

that the election be conducted nationwide, and if no candidate obtains more tﬁm__.i_O%_of the
votes cast there must be a second, run-off, election between the two top-scoring candidates.
This ensures that the person finally elected has strong support; otherwise, if there were,
perhaps, 5 candidates one might become president having obtained only something like 30%
of the vote.

Article 39

This at present provides: . ;
The President shall be the highest authority of administering justice 1 the Maldives.

The Law Society proposes:
that this article be deleted
This memorandum explains when discussing Article 4 why it is desirable to scparate the .
personnel who administer justice — that is decide disputes — from those who hold other rolefs in
government, especially because they may be tempted, or there will anyway appear to be a risk,

to decide cases in their own favour or that of the government.

Article 40

This at present provides: £such
The power to grant pardon to persons convicted of offences and to commute sentences o1 suc

persons shall be vested in the President.

The Law Society proposes: o

that this article be merged with article 42 (so that there is a compr ehensive list of the regular

powers of the President in one article) and ' ’

that there be established a cwo advise the President on this function

otherwise the power may beTsed for political or personal reasons.
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A President: -
who is cﬁzgf_lg_@lected by the people, rather than, as at present, being selected by the Majlis

subject to confirmation by the people in a referendum
D

who is clearly the head of the nation, but who has relatively few powers that he is able to
exercise without consulting the Majlis, or requiring the approval of the Majlis or some other
body

who chooses the members of the Cabinet of Ministers with whom he must be able to work, but

whose choice is subject to the approval of the Majlis

who is accountable to the people, through the Majlis and through other independent bodies,
including through the courts

who serves the people of the Maldives

A Cabinet of Ministers:
that is comprised of people in whom the President has confidence

drawn from any section of society where the President can find the competence and

commitment he needs to form an effective government

~.

a mz’nister{ cann ,?e a member of the Majlis (so that if a Majlis member is appointed as
minister he-or-she would have to resign from the Majlis)

that recognizes that its role is to serve the people and to be accountable to them

A Majlis:

that is more truly representative of the people

that has the capacity to act as a check on the powers of the government, on behalf of the
people

Courts:

that are competent for the tasks of applying the law and doing justice

that are independent from any sort of pressure — whether political, commercial or personal.

In the context of this vision of a system of government that is basically familiar to people, but that is
more effective, more democratic and more accountable than provided for under the existing
Constitution, the Law Society makes the following specific proposals.
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Chapter IIT on the President

Article 33

This currently reads:
The President shall be the Head of State, Head of Government and the Commander-in-Chief
of the Armed Forces and of the Police of the Maldives.

The provision that the President heads the Armed Forces is standard in many constitutions and is not
intended to suggest that the forces are available for the personal purposes of the President, not even to be
available to keep the President in power. It is a formal headship, and there is a new provision proposed

——ee

(see Chapter D) about security and civilian control.

The Law Society proposes
that the reference to the Police be removed

so that there can be no impression that the police Are at the personal beck and call of the
President. Y

Article 34
This currently requires a long list of qualifications for a person wishing to stand for election to the office
of President:
(a) is a Muslim of Sunni following;
(b) is a citizen of the Maldives whose parents and grandparents are Maldivian citizens;
(c) is a male who has attained thirty-five years of age;
(d) is of sound mind;
(e) is capable of discharging the duties and responsibilities of the office of President;
() has not been convicted of an offence for which a hadd is prescribed in Islam or of criminal
breach of trust and thereby brought into disrepute;
(g) 1s not a citizen of a foreign country; and
(h) is not married to a national of a foreign country.

The Law Society proposes:

that the following changes be made:
that it be enough that a candidate s parents were Maldivian; it is pres umed unless the contrary
is proved that both parents of a Maldivian citizen were themselves Maldivian at the date of the

citizen s birth

the purpose of such a provision is to ensure that the candidate is truly connected to the country;
for some people it may be difficult to show that their grandparents were actually citizens, and
the citizenship of a grandparent really shows nothing about the candidate’s own commitment
to the country. The provision about the presumption is to avoid the problem that may arise if a
parent (more likely the father) of a citizen is unknown.

that it be no longer necessary that a candidate be male
if more than half the people who vote in the country are prepared to elect a woman President it
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involved in other forms of political participation;

(f) to commit themselves to oppose and resist all forms of violence;

() engage in work, including home-making, for the support and welfare of themselves and
their families, for the common good and to contribute to national development;

(h) develop their abilities to the greatest possible extent through acquisition of knowledge,
continuous learning and the development of skills;

(i) to educate their children through formal and informal means to be good citizens of the
nation;

(i) contribute to the welfare and advancement of the community where they live;

(k) strive to foster national unity and harmony, showing an attitude of respect and tolerance
towards others;

(1) promote democracy and human rights;

(m) promote family life and act responsibly in the context of the family;

(n) protect and safeguard public property from waste and misuse;

(0) protect the environment and conserve natural resources;

(p) co-operate with law enforcement agencies for the maintenance of law and order;

(q) desist from acts of corruption; and

(r) understand and enhance Maldives’ place in the international community.
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Government structure
Introduction

Maldives has a system of government often described as a presidential system. The most important
person in the government is a President, who is not part of the Majlis, and who can exercise many of
the powers of government on his own without requiring the advice or support of anyone else. Although
his appointment in the first place involves the support of the majority of members of the Majlis, he does
not need the active support of the Majlis to remain in office. There are many other countries that have
Presidential systems, though probably none that has a system identical to that of Maldives. The most
famous presidential system country is probably the United States of America, where the President does
not even need the support of the Congress (the equivalent of the Majlis) to be appointed.

The other main type of governmental system is often known as the parliamentary system: there the
person who is the head of government is a member of parliament, is chosen because he enjoys majority
support in parliament, and can only remain in office so long as he has the support of parliament. Other
ministers are usually also members of parliament. Countries with parliamentary systems include Ban-
gladesh, India, Canada, and Australia. In these countries there is usually a different person who is the
head of the state (sometimes called a president and sometimes a king or queen) but that person can make
very few decisions about the exercise of government powers; the powers are very formal ones that are
carrying out the wishes of the government.

There are also many countries that have something of a mixture between these other two systems: there
will be a president with some powers that he can exercise on his own initiative, but there is also a prime
minister who has powers that he can exercise (often in conjunction with a cabinet). Sometimes the pow-
ers of each — president and prime minister — are spelled out in greater detail. Sometimes the prime min-
ister is appointed by the president, but sometimes the president must appoint the person with support of
parliament. Sometimes the prime minister is really a sort of assistant to the president, managing govern-
ment business in parliament of which the president is not a member. Different mixed systems are found
in various countries: France, Poland, Russia, and Sri Lanka. Sometimes there is little risk of conflict
between the president and prime minister. But in some countries there can be problems as the president
and prime minister depend for their support on different sections of society, may have different views
about policies, and where there is no guarantee that they are able to work together. Recent problems in
Sri Lanka have shown the weakness of at least that particular mixed system. On the other hand, a mixed
system has the virtues that it prevents a great deal of power accumulating in one pair of hands.

In truth it is not possible to say that one of these systems is always better. But it does take time for people
to get used to a new system, and if there are some problems with a particular system in a country, it may
be better to retain the basics and try to tackle the problems, rather than switch to a new system unfamiliar
to everyone. For this reason the Law Society is proposing that Maldives keep its presidential system, but
make changes necessary to prevent the president having too much power, and also that will make the
system easier to understand, and reduce the possibilities of abuse of POWEF.

The general scheme of what the Law Society is pf&)&mgxis:v,
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(b) to have the environment protected for the benefit of present and future generations;
(¢) to free access to information about the environmental situation, and

(d) to compensation for damage arising from the violation of the rights recognised under
this clause.

Right to work
28. (1) Every person has the right to work and to choose his or her occupation.

(2) Citizens are eligible for employment in state services on the basis of their qualifications
and without discrimination, subject to Article [2]

Social Security

29. The state has a duty to take steps to, including legislation, to provide pension rights and other
social security benefits for citizens.

Labour relations

30. (1) Every worker has the right to fair labour practices, including:

(a) a fair remuneration;
(b) reasonable working conditions;
(c) the right to form, join, or participate in the activities and programmes of a trade union;
and
(d) to strike; provided that the law may require workers and employers to participate in
mediation or conciliation processes in order that the right to strike is used only as a last
resort.
(2) Every employer has the right to form or join an employers’ organisation and participate
in its activities.
(3) Every trade union, employers’ organisation and employer has the right to engage in
collective bargaining.

Right to disobey an unlawful order

31. Every person has a right not to obey unlawful orders.

Crimes against humanity

32. The international law relating to crimes against humanity is part of the law of the Maldives.

The special position of women

33. (1) Women have equal rights with men in accordance with the law.

(2) The state must take steps necessary to enable women to play a full part in the life of the
nation and fulfil their full potential.

(3) The state must respect, protect and fulfil the right of women to remain Jree from physical
violence and other forms of abuse, whether at home or in the community.

(4) Organs of the state must take steps necessary to enable them to deal with the needs and

problems of women.
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The special position of children

34. (1) 1t is the duty of the family, society and the state to nurture, protect and educate
children so that they can develop in a safe and stable environment and be able to fulfil their
Sfull potential in all respects.
(2) All children are equal before the law.
(3) Every child has a right to —
(a) a name and a nationality from birth and to have their birth registered.
(b) be protected from exploitation, discrimination, harmful cultural practices, exploitation,
neglect or abuse;
(c) not take part in hostilities or to be recruited into armed conflicts and to be protected from
situations of armed conflict;
(d) not be arrested or detained except as a measure of last resort, and where a child is
arrested or detained be treated in a manner, and to be kept in conditions that take account of
the child’s gender and age.
(4) Children with special needs, orphans, children with disabilities, refugee children, and
homeless children, are entitled to the special protection of the state and society.
(5) Those under the age of 18 are children for the purposes of this Constitution.

Persons with disabilities
35. (1) Everyone with a disability is entitled to the same rights and has the same duties under this
Constitution and the law as others. They are entitled to participate fully in society.
(2) These rights and duties are limited only to the extent inevitable as the result of the dis-
ability.
(3) The state has the obligation to take steps to ensure the full participation of those with dis-
abilities in society by:

(a) Providing appropriate education.
(b) Ensuring access to public facilities and to information.
(c) Educating the public about disabilities.
(d) Encouraging the development and use of sign language.
(4) Society and the private sector has the obligation to take steps to ensure that people with

disabilities can participate as fully as possible in society.

Duties of citizens and residents
36. In order to fulfil the national goals, values, and principles, all citizens have the duty to:
(a) acquaint themselves with the provisions of the Constitution and propagate its ideals and
objectives;
(b) uphold and defend the Constitution;
(c) protect the sovereignty and integrity of the Maldives, including participating in the
defence of the nation, unless this is contrary to their consciences;
(d) Respect the rule of law, which includes:
complying with their legal obligations

paying taxes and other dues to the state
not settling disagreements by violent means;
(e) exercise their democratic rights by voting according to their conscience and being
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Freedom of expression
17. (1) Freedom of expression is inviolable.

(2) Everyone has the right to express opinions in speech, writing or other means, including
through the press.
(3) There shall be no prior censorship of speech or other forms of expression.
(4) The law may regulate printing presses, radio, television, press and other media. Such law
must comply with the criteria of art. [2].
(5) The freedom of expression does not extend to:
(a) Propaganda for war;
(b) Incitement to violence; or
(c) Advocacy of hatred that is based on race, ethnicity, gender or religion, and that
constitutes incitement to cause harm.
(6) The management of state owned media must be independent of the government and should
be expressly required to give all interests and points of views fair coverage.

Freedom of assembly and of association

18. (1) Everyone has the right to assemble for peaceful purposes without prior permission of the
state.

(2) Everyone has the right to form or join organisations.

Protection of privacy

19. (1) A person’s home, family and personal life are free Jrom intereference and invasion.
(2) Confidentiality and freedom of correspondence and communication by any means are free
Jfrom interference or invasion.
(3) Law may provide for the entry into and inspection of the residence of a person or any other
premises, with the prior approval of a court, and subject to the criteria laid down in art. [2].

Right of property
20. (1) Property is immune from interference.
(2) No person shall be forbidden from acquiring, making use of or selling property.
(3) Compulsory acquisition of property is permitted only in accordance with a law providing
Jor prior and just compensation. Such compulsory acquisition is only permitted in order to

secure public interests. The law must provide for legal challenge. The law must satisfy the
criteria in art. [2].

Right to education
21. (1) Everyone has the right to education.
(2) The state must give priority to the provision of free, compulsory primary education.
(3) The state must give priority to the eradication of illiteracy for those of all ages.

(4) The state must respect and promote and progressively fulfil the right to education at levels
above primary education.

(5) Institutions and individuals may establish private educational institutions. Such institu-

tions must respect the values of the Constitution and the Maldivian nation. The state may pass
legislation to regulate standards of education provided by private institutions.
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(6) Everyone has the right to be educated about their own rights and duties and the rights of
others.

Artistic, cultural and scientific work .
22. (1) Everyone has the right to participate in cultural life.

(2) Everyone has the right to benefit from literary, artistic and scientific endeavours.
(3) The state must promote science, culture, literature and the arts, within the limits of its
available resources.

Right to health
23. (1) Everyone has the right to the highest attainable standard of physical and mental health.
(2) The right to health includes:
(a) the right to preventive health care;
(b) the right to primary health care; and
(c) the right to appropriate drugs, facilities and qualified medical care.
(3) The state has the obligation to promote appropriate health care by private institutions and
individuals, subject to reasonable regulation of standards.
(4) The state has the obligation progressively to provide health care within the limits of its

available resources.

Right to Food and Water
24. (1) Everyone has the right to food which is of adequate nutritional value and culturally

acceptable.

(2) Everyone has the right to a supply of clean water sufficient to sustain life.

(3) The state must respect these rights. It must make it possible for individuals to satisfy these
rights for themselves and their families. It must encourage and facilitate other institutions to
satisfy these rights where it is not possible for residents to do so for themselves. Within the
limits of its available resources the state must also take steps to supply these needs Jor those

who are unavoidably unable to do so for themselves.

The Family
25. (1) The fundamental importance of the Sfamily is acknowledged.
(2) Everyone has the right to marry and found a family, without compulsion.
(3) Society at large and the state have the duty to support families especially those which have

the care of dependent children.

Right to Housing

26. (1) Everyone has the right to have access to adequate housing. |
(2) No person may be evicted from his or her home, or have his or her home demolished, with-

out an order of court made after considering all the relevant circumstances.

Right to healthy environment
27. (1) Everyone has the right-
(a) to an environment that is safe for life and health;
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inhumane or degrading manner.

(2) Except for legislation under clause (1)(b) the rights and freedoms in this article may not
be limited.

Slavery and Forced labour
10. (1) Slavery and forced labour are prohibited.
(2) Compulsory labour in times of war, calamities, and other situations threatening life and
property is permitted.
(3) Children may not be required to perform forced labour.

Criminal Justice

11. (1) The following rights apply to all in connection with the criminal law and Justice:
(@) An accused person is presumed innocent until proved guilty beyond reasonable doubt, by
proper procedure before an authorised court.
(b) Criminal liability is a personal matter and the arrest, prosecution or conviction of one
person shall not affect the legal rights of another person.
(c) No-one shall be convicted of an offence if the act was not a crime when it was
committed.

(d) No-one shall be punished more severely than provided for by law in force when the
offence was committed.

(e) No-one shall be arrested, imprisoned or detained except in accordance with a law that
satisfies art. [2].

() The treatment of persons arrested, being questioned, being tried or after conviction must
not violate the provision of article [9].

(g) Any statement or evidence obtained by means of compulsion or other unlawful means
must not be relied on in any trial, if this would make the trial unfair. A confession must not
be relied on unless it was made before an authorised court by an accused person who was in
a sound state of mind.

(W) Any person who is arrested has the right to contact a lawyer. Any person who is being
tried or investigated has the right to be represented by a lawyer of his or her own choice.

(i) A person who is arrested must be brought before a court within 48 hours.

) In serious criminal cases the state must appoint a lawyer for an Mrson who
cannot afford to do so.

(k) Any person who is arrested must be informed of the reason for the arrest in a language
which he or she understands. Any person being investigated Jor or being charged with a
criminal offence must be informed as soon as possible of the details of the charge, in a
language which he or she understands.

(1) Any person undergoing investigation or accused of a criminal offence must be allowed
adequate time and facilities to prepare for the investigation or prepare the defence. These
Jacilities must include an interpreter if the person does not understand the language of the
court or investigating body.

(m) A person who is convicted of an offence must have an opportunity to appeal against the
conviction, or sentence or both.

(2) The criminal justice system must observe the principle that loss of liberty should be
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restricted to those who have been convicted of an offence. Accordingly, the law must provide
Jor bail except in restricted circumstances. The power to refuse bail should exist only in cases
of verv serious offences, where there is a real danger of the person concerned absconding,
or interfering with the investigation, or committing a serious offence. These exceptions are

subject to the general criteria in art.[2] Conditions imposed for granting bail must not be
excessive.

(3) Criminal investigations and trials must be concluded within a reasonable time.

(4) Criminal trials must take place in open court and in the presence of the person accused.

Deprivation of liberty
12.(1) Any person whose liberty is restricted under any law, whether convicted of an offence or
not, must be treated in accordance with international standards.

(2) A person who is detained retains all constitutional rights, except those clearly incompatible
with being under detention.

Freedom of Movement
13. (1) No citizen may be deprived of the right to move freely around the country.
(2) Citizens have the right to live in any part of the country.
(3) Citizens have the right to a passport and to enter and leave the country.
(4) Citizens have the right to call upon the authorities for protection when outside the
country.

Political Rights
14. (1) All citizens have the right to participate in elections as voters and as candidates.
(2) Elections shall be conducted by secret ballot.

(3) All citizens have the right to form or join political parties provided these comply with the
provisions of Chapter [ ]*.

Freedom of information

15. (1) Every citizen has the right of access to:
(a) information held by the state; and
(b) any information that is held by another person and that is required for the exercise or
protection of any right or freedom.
(2) Every person has the right to demand the correction or deletion of untrue or misleading
information which affects that person.
(3) The state has the obligation to publish and publicise any important information affecting
the life of the nation.

Right to fair administration
16. (1) Every person has the right to administrative action that is expeditious, lawful, reasonable
and procedurally fair.
(2) Every person whose rights have been adversely affected by administrative action has the
right to be given written reasons for the action.

3: intentionally left blank
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This means that the Bill of Rights is not a matter for the state only to respect, but that
individuals and companies and organisations must also do so.

Beneficiaries of rights

4. Unless otherwise clearly stated in relation to a right, all the rights in this Chapter are
applicable equally to all Maldivians and to all persons within the borders of the Maldives.

Equality and non-discrimination

6. (1) Everyone is equal before the law.
(2) The state and natural and juristic persons must not discriminate against anyone
intentionally or by laws or practices which have a discriminatory effect.

(3) Prohibited grounds of discrimination include: language, ethnic affiliation, nationality,
place of birth, place of past or present residence, religion or belief, sex, age, health status or

disability.

Remedies for violations of rights and access to courts and other institutions

5.(1) The right of access to court for a remedy for breach of this Chapter is guaranteed.
(2) If any person can show actual damage or loss caused by such a violation, a court may
award reasonable compensation.
(3) A claim that a law is unconstitutional, or for a declaration that a government policy is un-
constitutional, as in violation of this Chapter, must be referred to the Supreme Court.
(4) When interpreting any law in the light of this Chapter, the Supreme Court must, if possible,
interpret the law so that it complies with the spirit of this chapter.
(5) If an individual or group affected by a violation is unable for financial or other reasons to
go to court on the individual s or group s own behalf, any other individual or organisation may
go to court on their behalf, if acting in good faith.
(6) There must be a Human Rights Commission established by law. That law, and government
practice in relation to the Commission, must ensure that
(a) members are appointed from all communities and sectors of society after wide consulta-
tion;
(b) individuals appointed as members have experience of or commitment to human rights
values;
(c) members are appointed for a fixed term and cannot be be removed from office except for
good cause;
(d) the commission is independent;
(e) the commission is assured adequate resource;
() its functions include
(i) promoting knowledge of human rights;
(ii) facilitating training of public officers in human rights;
(iii) setting standards for government and other institutions Jor the fulfilment of their hu-
man rights obligations;
(iv) monitoring the human rights situation;
(v) investigating possible human rights violations on the part of all public bodies whether
on its own initiative or as a result of complaints;
(vi) offering conciliation and mediation;
(vii) making recommendations;
(viii) taking cases to court to secure rights or to obtain declarations of whether laws and
policies comply with this Chapter;

(ix) advising on whether existing or proposed laws comply with international standards
and this Chapter; and

(x) assisting in reporting to treaty bodies in respect of international or regional treaties
signed by the Maldives.
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(4) In addition to the general power to provide reasonable limitations by law under art. [2],

this article may be limited by:
(a) laws passed to provide justified benefits for disadvantaged groups or individuals in
accordance with article [7].
(b) laws relating to rights to vote or belong to parties, to ownership of land or rights of
residence providing for reasonable distinctions between citizens, and non-citizens and
between residents and non-residents. These distinctions must meet the criteria in art. [2]
This provision will need to be made consistent with whatever decision is made about
whether foreigners can own land [see below]

Affirmative action

7. The state may pass laws and take other measures designed to benefit individuals or groups who
are disadvantaged, whether or not as a result of past discrimination, but any such measure
must —

(a) adequately provide for benefits to be on the basis of genuine need; and
(b) satisfy the criteria in Article [2] (1) subject to the modification that groups may be
specified as beneficiaries of affirmative action programmes under this article.

This makes it possible for a law to give favourable treatment in granting scholarships to people ?Vh'o
come from atolls where education is weaker, to take one example, without any allegation that this is
discriminatory treatment.

Right to life

8. (1) Everyone has the right to life.

(2) The death penalty is abolished

(3) Legislation, including legislation applicable during a period of emergency,
the right under this article.

must not limit

The right to freedom, dignity and security of the person

9. (1) Everyone has inherent dignity and the right to freedom, and security of the person. These
Jfreedoms include the following:

(a) not to be deprived of freedom arbitrarily or without just cause;
(b) not to be detained without trial. This freedom is subject to laws relating to the criminal
process, which satisfy the requirements of articles [2] and [10]. It is also subject to spec;ial
laws applicable during a state of emergency which satisfy the requirements of article [ ]
(c) to be free from all forms of violence from public or private sources;
(d) not to be tortured in any manner, whether physical or psychological; and
(e) not to be subjected to corporal punishment or to be treated or punished in a cruel,

2: intentionally left blank
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tive authorities which have the power to make regulations.

The Law Society realises that not all rights can be absolute (as it is sometimes put ‘my rights end where
your nose begins’!). But we believe that the Constitution should provide guidance on what kind of re-
strictions may lawfully and reasonably be imposed. For example, the restriction should be proportioﬁ
to the harm that it seeks to prevent, so that draconian measures cannot be imposed to deal with conduct
which causes only minor inconvenience to others. Also the restriction shouws_tﬁia_ble in a demo-
cratic society.

The Law Society considers that the best way to deal with restrictions is to have a general provision

which covers all rights and freedoms, setting out the scope of permissible restrictions, and the proc_e-
w\—\ . . . .

dures for balancing the importance of the right and the necessity of restricting it. In this way there would

be no need to include the reference to restrictions in the articles on individual rights. This method of

dealing with restrictions has been employed in a number of well known recent constitutions, including
South Africa.

4. The Constitution does not provide any mechanism for the enforcement of rights and freedoms or
redress for their violation. The Constitution does not specify remedies and orders that courts can issue
when a person’s rights are violated. Without an easy method of complaining about and challenging vio-
lations of rights, most people are not able to protect their rights. And those who commit the violations
will have no reason to improve their conduct.

The Law Society proposes a two fold approach in which remedies can be obtained either from an ad-
ministrative agency or the courts. It recommends that formthe Human Rights Commission
(and its independence) should be entrenched in the Constitution. The principal functions of the Commis-
sion should be specified; these would include providing education about rights, informing people how
they can approach the Commission, setting standards of conduct to conform to the rights, receiving and
investigating complaints about the violation of rights or administrative injustices, facilitating settlement
of disputes, and taking appropriate cases to courts when other methods of settlement fail and the com-
plainant cannot afford the costs of going to court. In this way the Commission would also perform the
functions of an Ombudsman. For those readers who are not familiar with the idea of the Ombudsman:
the word is Swedish but has really entered the English language; it refers to an official who receives
complaints from the public about the administration, where the complaint is about unfairness, incompe-
tence, unreasonable delay, perhaps even rudeness. The Ombudsman does not usually have any power to
order the offending public body to change its behaviour, or to compensate a victim, but he/she may make
recommendations. In many countries there are both Ombudsmen and Human Rights Commissions, but

The Law Society proposes that because Maldives is a small country the functions should be combined
in one body. This also avoids the problem of members of the public not knowing where to go — is their
problem a h'um_arﬁx n‘gﬂs issue or an ombudsman-type complaint?

'I"he Constitution should also empower courts to hear cases about violations of human rights and autho-
rise them to award appropriate remedies, like compensation, injunction, punishment for those who have

violated rights of others, and declarations of invalidity of policies, administrative practices, and laws
and regulations.

“/‘"\\:
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5. The article on citizenship in the fundamental rights chapter (article 14) could be merged with article
5 (which deals with the acquisition of citizenship) in chapter 1.

Proposed Revised Chapter 11

Fundamental Rights and Duties of Citizens

Principles

1. () Fundamental Rights and duties are an important part of the foundation of democracy
and social justice in the Maldives. They are part of the framework for all laws and poli-
cies.

(2) The purpose of the recognition and protection of human rights is to protect the dignity
of individuals and communities and to promote social justice and the realisation of the
potential of all human beings.

Limitation of rights
2. (1) A right or freedom set out in this Chapter (which shall be known as the Bill of Rights) may
be limited by a law, provided the law satisfies the requirements of this article.

(2) The law must apply generally, not just to specific individuals or groups.
(3) The law must be reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom.
(4) In deciding whether a limitation is justified, a court or other body should take into account
all relevant factors, including:-

(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(¢) the nature and extent of the limitation; and

(d) whether there are less restrictive means to achieve the purpose.
(5) No limitation on a right is valid if it is so extensive that it destroys W
content of the right.
(6) The responsibility of establishing that a limitation meets these criteria rests on the state or
other person claiming that the limitation is valid.
(7) In case of a declaration of a state of emergency certain rights may be further limited in
accordance with art. [ ]' below.
(8) The limitations provided for in this article are subject to specific provisions in other ar-
ticles about the extent to which individual rights may or may not be limited.

Duty of the state and others regarding human rights

3. (1) The state must respect, protect, promote and fulfil the rights and freedom described in this
Chapter;
(2) It is the duty of every state organ, including the security forces, to give effect to sub-clause
(1) whenever that organ, or its agents and employees discharges any of its responsibilities and
functions.
(3) A provision of this Chapter binds a natural or juristic person to the extent possible, given
the nature of the right, and the nature of any duty imposed by that right.

1: intentionally left blank
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A Proposed New Chapter A on Directive Principles

Many recent constitutions contain a chapter entitled Principles of State or Directive Principles of Policy.
The purpose is to set out the values which should underlie the state and society and to provide direc-
tions on law and policy. Often the principles cannot be enforced in the courts as such, although they do
impose moral and legal obligations on the state and the people. Some constitutions require the head of
the government to make an annual report to the Nation on the implementation of the Principles.

The current Constitution does not include Directive Principles of State. The Law Society proposes that
Directive Principles of State should be included with a statement that they bind all state institutions and

——— .

—-—

require the President to make an Wn their implementation.

The substantive principles should include:

democracy, rule of law and protection of human rights;

that the government has the duty to implement international obligations in Maldivian law

it is not right that the country should commit itself to certain obligations to the international
community, but then not take the necessary steps to make these obligations part of the national
law. Some of these international obligations give rights to people in Maldives; for example
the human rights treaties that the country is party to (particularly the Convention on the rights

of the child and that on the rights of women) really need national law in order to be fully ef-
fective;

the promotion of social justice;

social justice includes fair treatment of all sections of the society, and taking positive steps to
bring up disadvantaged members of society:

equitable distribution of resources and equitable development throughout the country;

preservation of the environment;

participation as a responsible citizen in world affairs; commitment to peaceful resolution of
disputes;

gender equality;

care of the needy and the disabled, etc.
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Fundamental Rights and Duties of Citizens

The fundamental rights and duties of citizens are contained in chapter II of the current Constitution. The
chapter needs considerable improvement. In this section the Law Society identifies the principal short-

comings of the chapter and indicates the ways in which they can be overcome. At the end of the section
we propose a new chapter to replace the present chapter II.
=

The principal shortcomings of the chapter are as follows:
1. It omits a number of important rights, such as

* The right to life

* The protection against torture or slavery

» The right not to be discriminated against on specific grounds, like gender, age, or social
origin

The right to vote or stand for elections

* Freedom of information

* Rights in connection with religion

* Rights about the family

* Rights in respect of employment and

* Rights to housing, food, health and education

Also, some rights are expressed in language that does not guarantee the full scope Of: th?t nght (e
the freedom of movement). The right to equality does not expressly protect against discrimination on
grounds such as gender and social origins. There is no special protection for vulnerable membe.rs of
society, such as women and children, although the Maldives has ratified UN conventions for the rights
of women and children. The Law Society proposes the inclusion of these rights. The draft we have
prepared will fill these gaps.

2. The chapter does not specify the obligations of the state or other bodies for the Wﬁ'
g o S — o
tion of rights. This makes it hard for the members of the Majlis, ministers and administrative agencies

T em— . i ibilities in respect
know exactly how to tailor their policies and activities to fully discharge their responsibilities In resp
of the rights and freedoms of citizens.

The Law Society proposes that the Constitution should specify the precise obligations of the state al.ld
other actors (e.g., commercial corporations). These obligations include not merely .the duty to desist
from violation of rights, but active steps to ensure that they are protected from violatlorf by others,. and
indeed that positive steps are taken to enable people to enjoy their rights (¢.8., by creatlng. an.env1ron-
ment in which there is tolerance of opposing views, support is given to civil society organisations, and
knowledge of rights and their importance is disseminated).

3. Most rights and freedoms are made subject to the law, in expressions such as ‘in accordance with the
law’, “as provided in the law’, ‘unless prohibited by the law’, etc. Rights should be guaranteed by th'e
Constitution and should override other laws which unreasonably restrict them. Under the curr.eflt Consti-
tution, rights can be restricted and indeed completely denied through ordinary law. The definition of law
in the Constitution is very broad and puts rights at the mercy of the Majlis, the President and administra-
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General Provisions

Separation of Powers: Proposals on Article 4 and their relationship to the rest of the
Constitution

In a modern state there are many powers that are exercised on behalf of the people by public officials
and bodies. The state is likely to provide for education and roads, for health and defence, for pest control
and public libraries, for economic development and regulation of banks. It is not necessary for the Con-
stitution to spell out that government can do all these things — indeed, it is for the people to decide, by
means of election and other forms of participation, what it wants government to do about them. But it is
common for constitutions to say something about what bodies can exercise the various types of powers.
These powers are commonly divided like this:

* The power to decide on the policies that the government should follow in the interests
of the country, and the power to carry out those policies (carrying them out involves the
use of the public service, and the police and other forces)

* The power to make laws (a government cannot do much without law, and especially it
cannot raise or spend money without rules that provide how to raise money and on what
it can be spent)

*The power to interpret the law and decide individual disputes — whether those disputes
involve the government or not

It is undesirable for all these powers to be in the hands of one person or even of a small group of people.
This would put too much power in the hands of a few. And there is also a particular risk if the power to
decide disputes between the government and a citizen is in the hands of someone who is part of govern-
ment: that person would be tempted to decide disputes in favour of the government of which he or she is
a part. That is something of a problem with the existing Constitution: the power to decide cases is given
partly to the President, even though some disputes may involve the interests of the President himself,
or of the government which he heads. Even if the President was completely fair in deciding disputes,
it really would look very unjust for him to be deciding disputes in which he or his government has an
interest. If a company has a dispute with the government over a contract or over tax, if the President
decides the case, which might now be possible, the company would find it very difficult to believe that
the President was being totally fair if he decided in favour of the government! For these reasons, it is

common for a Constitution not only to make it clear who has these various powers, but also to avoid
giving too much power to any one person or body.

There is another reason for distributing these powers: that each type of power can operate as a check
on the exercise of the other powers. So the courts (that decide disputes) can be used to ensure that the
executive (that makes and carries out policies) does not step beyond its legal powers. And the Majlis,
that contains the representatives of the people and makes laws, can also keep a check on the exercise
of power by the executive. The courts also ensure that the Majlis does not exceed its power — any law
that goes beyond what is permitted by the Constitution can be declared invalid by the courts. Also, the
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Majlis cannot easily make law without the agreement of the President, because the signature of the President
is needed to approve any law passed by the Majlis. You might now say — but this means that the power to
make law is actually split between the President and the Majlis! And that is true — sometimes the best way to
prevent abuse of a power is to split the power among more than one persons or bodies.

But this Article cannot spell out all the details; it would be too long. The Law Society proposes that the
article be revised to
make clear the two important principles —
Sirstly that the power to make and administer policy, to make law and to decide disputes is given by
the people through the Constitution to these various bodies, and
secondly the principle of distributing power
specifically it should no longer provide that the President has the power to decide disputes
The last power is for the courts and similar bodies.

For details about the complete distribution of power one has to look at other parts of the Constitution (that
is why this Article refers to ‘in accordance with this Constitution’). The articles on the ‘Executive’, that in-
cludes the President and the Cabinet of Ministers (Chapters III and IV), as well as the provisions on security
(see suggested new chapter [D]) set out the powers of policy making and administration. In order to gain the
complete picture of how those powers are exercised it is necessary to look also at the powers of the Majlis
(see Chapter V); there you will see how the approval of the Majlis may be required for certain decisions
of the Executive. The powers of the Majlis to make laws are contained in articles 63, and the power of the
President to refer laws back to the Maijlis for reconsideration in article 79. There is also a power to make

regulations, but this must be carried out within the limits of acts of the Majlis (see proposed new article after

Article 78). In an emergency situation the President may also make certain laws, and those powers, which

require the approval of the Majlis, can be found in Chapter XIII. The powers of the courts are set out in

general terms in chapters VIII and IX which the Law Society proposes should be merged into one chapter.

All these powers should also be seen in the context of various provisions to ensure the independence and the
accountability of public bodies and officers. These include the office and functions of the Auditor General
(article 124), of the Electoral Commission (article 130), of the Human Rights Commission (article 5 of the
proposed redrafted Chapter IT) and of the Anti-Corruption Commission [Proposed article C4]. These powers
are so important that they can almost be considered a separate set of government powers.

There is an important connection between this principle and the whole question of the system of govern-
ment that the Constitution adopts. All modern constitutions do have a high degree of separation of powers,
but precisely how the powers are distributed will depend on the particular type of system adopted. The Law
Society’s draft is proposing that a presidential system be retained — but that the powers of the President be

considerably reduced. -
/—\_/‘
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* The role of independent institutions and independent office holders should be constitu-
tionally recognised and protected.

4. Need for a consultative and participatory process

The Law Society considers that the process of discussing and agreeing on constitutional reform should
be as consultative and participatory as possible. We propose that the People’s Special Majlis should
undertake a programme of informing the people about the process of reviewing the Constitution and
educating them on the issues of reform. After that people in the Atolls should be given opportunities to
express their views and recommendations. Pag@ﬁmﬂwm
to collect the recommendations of the peo le which should then be analyzed together with other recom-

mendations received by the Majlis. Majlis members. should begm thelr dellberdtlons on reform only
S - —
after these recommendations have been receIVEd and analyzed.

There are a number of reasons why the people should be involved in this way in the reform process.

* Only in this way can a national consensus be developed on national values and state
principles and the direction of future development.

* People will gain a better understanding of political and social issues.

* People will become more knowledgeable about the new Constitution and this will in-
crease their capacity to take part in public affairs, enjoy their rights and fulfil their civic
duties.

* The new Constitution will enjoy support and legitimacy among the people which will
facilitate its implementation.

5 A note on this document

This report proposes changes to many articles of the existing Constitution. Some of the changes are ma-
jor, sometimes they are quite small changes that would make the Constitution clearer, or are necessary
just to produce a coherent document. Sometimes this report proposes an actual redrafting of the provi-
sion; sometimes it just suggests the purpose of the change rather than proposing actual wording. Some-
times the reason for the change will be obvious (especially when viewed in the light of the underlying
assumptions set out earlier in this Introduction). Sometimes a brief explanation is added. Suggestions
(whether of actual wording or of substance) are in italic print.

Cross-references to other articles or chapters are to the numbers in the current Constitution; if the pro-
posals of the Law Society are adopted, there would be new articles and new chapters, and some existing
articles would disappear. If the cross-reference is to a proposal for something quite new, the cross-refer-
ence is placed in a square bracket and may be more detailed so that the reader can find it.
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Preamble

The current Constitution does not have a Preamble. The function of a Preamble is to provide the back-
ground to the adoption of the Constitution, like the reasons for the change of the Constitution. It usually
acknowledges the sovereignty of the people and sometimes states the identity of the people or the state

(e.g., religion or history). It also provides a statement of the values underlying the state and the constitu-
tional order as well as the aspirations of the people.

For the above reasons, the Preamble is of assistance to the authorities who have to implement or interpret

the Constitution, especially in cases of ambiguity. It is also of great symbolic significance. It introduces an |

element of poetry in what can be a dry and technical document!

The Law Society proposes the inclusion of a Preamble and suggests the following ideas might be in-
cluded:

* The guidance of Allah

* The ancient history of Maldives as a people

* Inspired by Islamic faith

* State exercising its authority through the chosen representatives of the people

* State committed to democracy, rule of law, human rights and social justice

* Wishing to bequeath to future generations a country free of strife

* Promote peace and stability in the world and in our region

* Constitution adopted by the freely chosen representatives of the people through the Peo-
ple’s Special Majlis

The Reform of the Constitution
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Introduction
1. The responsibilities and role of the Law Society

The Law Society has a special professional responsibility to assist the process of constitutional reform
and development. The purpose of this memorandum is to promote discussions on options for reform,
not to close the debate. In keeping with its professional status, the Law Society does not take political
partisan positions.

The Law Society is grateful to President Maumoon Abdul Gayoom for his important initiative in propos-
ing a review and reform of the Constitution. The President has stated his position succintly in this way:

“T want, with the blessing of Allah, to bring about major corrective reforms needed by this
country, for the peace and development of the people and for these reforms to be undertaken
in consultation and in agreement with the people.”

The Law Society endorses both his reasons for reform and the method for reform. We intend to play a
constructive role in constitutional reform.

2. How this memorandum was prepared

From the outset, the Law Society was determined to produce a comprehensive review of the Constitu-
tion, with assistance from Consultants, and most importantly, in consultation with the lawyers, govern-
ment officials, Members of the People’s Majlis and members of the public. At the same time, it was also
decided that the Law Society would not seek financial assistance from local parties for this project, in
case it may be seen as a political alignment. Instead, the Law Society sought the assistance and collabo-
ration of the UNDP. Indeed, the Law Society is grateful to the Government for granting the permission,
as required by law, to obtain and accept the foreign aid.

The initial task of identifying the main issues for in-depth study was carried out by Professor Hashim
Kamali, at the request of the UNDP. During a two-week stay in Male’, Professor Kamali met a number
of lawyers, government officials, Members of the People’s Majlis and members of the public. His report
is attached hereto as Annex 1.

The second and major task of preparing these proposals for constitutional reform were carried out during
the five-day working sessions held at the UNDP conference room. The UNDP was also kind enough to
make available in Male’ during that period two constitutional law experts, Professors Yash Ghai and Jill
Cottrell, for consultation and drafting.

In keeping with the Law Society’s policy to seek reform and development through consultation instead
of confrontation, we invited the Attorney General’s Office, Law Commission of Maldives, High Court
of Maldives, Ministry of Justice and the Human Rights Commission of the Maldives to participate in
the process of preparing these proposals for constitutional reform. In this regard, the Law Society recog-
nises the valuable input and assistance we received from the Law Commission of Maldives, Attorney
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General's Office and the Human Rights Commission of the Maldives. The Law Society acknowledges
and appreciates the financial, technical and logistical support and assistance provided by UNDP, without
which the project would not have succeeded.

3. Principal assumptions of the memorandum

The Law Society agrees with the President’s analysis of the need for reform. Changes in the global
system and in Maldives’ position in the world, as well as the aspirations of its people, require a recon-
sideration of the present Constitution. The President has stated that in order to meet Maldives’ targets for
social, economic and national development, “we have to lift our existing democratic system to a higher
level” and proposes the modernisation of democratic system “in line with other modern democratic
systems”. He has also identified the need to modernise the system of governance and the distribution
of powers through a clearer separation of powers and the reduction in the powers of the president. He
supports the more effective protection of the fundamental rights of citizens including the equal rights of
women. The Law Society considers that due to economic and social changes of recent years, Maldives

is at a crossroads. It is critical to our future to take the right path now. We believe that that path lies in the

direction of greater democracy and the active participation of the people, an effective and accountable

system of government with a clearer separation of powers and rules and procedures for the exercise of
state power, improvements in the legal and judicial system, and the better protection of the fundamen-

tal rights of citizens. On this analysis, we set out the assumptions on which our recommendations are

based.

* There is urgent need for constitutional reform
* There is considerable consensus on the need for reform as well as on the recommenda-

tions for change
* Reforms should build on the existing Constitution whose provisions are known and

understood . . .
° Nevertheless, there is need for greater democratization and new forms of public partici-

pation in state affairs
» There should be clearer separation of power and a better scheme of checks and balances

between different state organs o

» The powers of the President should be reduced by removing his/her role in the judicial
process, by subjecting various appointments made by the President to ratification by the
People’s Maijlis, reducing the term of office from 5 to 4 years and limiting the terms a
person may serve as President to two, and removing powers to make decrees or regula-
tions other than those expressly authorized in the Constitution or a law.

» The judiciary should be made fully independent and standards of qualifications and
professionalism should be raised.

» The mechanisms of the Majlis to supervise the conduct of government and to discharge
functions of law making should be strengthened so that the Majlis can play a more ef-
fective role as people’s representatives.

° Provisions for the protection and enforcement of human rights should be improved.

> There should be more transparency in and accountability of the conduct of the executive

and other state institutions.
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Foreword

The constitution is the most fundamental document in the life a nation and its people. It is a guiding instrument and a
foundation upon which a nation is built. On ... 2004, President Maumoon Abdul Gayoom invited recommendations
to amend the Maldives’ Constitution to be submitted before 29th June 2004. The Law Society of Maldives is keen to
contribute to the revision of the Constitution of Maldives. And with the assistance of the UNDP, we have been able to

bring constitutional law experts to comprehensively review the Constitution and prepare recommendations within the
relatively short period of time available.

This report and its recommendations is intended to assist the Members of the People’s Special Majlis, in their delibera-
tions for the constitutional amendments, and the wider public, in understanding the issues involved and the extent of
the revisions needed. Accordingly the report has been written in reasonably plain language, unlike other documents of
similar nature. Due to the limitation of time, the report was submitted in English language. However, a Dhivehi version

has smc‘:e being prepared. Both versions are being published in one book, so that cross—references can be made with
convenience.

For the purposes of this publication, we have taken some editorial liberties — to correct some typing errors, insert or

::rrect cross-references and to fill in a couple of blanks — without affecting the substance of the submissions made to
e President.

We 'flre deeply grateful to the UNDP for their financial administrative and moral support in preparing the report and see-
ing it through to publication. Indeed, we would not have been able to carry out this project without their assistance.

We are also grateful to the Government and the Attorney General of Maldives for their co-operation and valuable input.

W 3 - - . i i
. € a_lso thank the Human .nghts Commission of the Maldives and the Law Commission of Maldives for their participa-
tion in and valuable contributions to the review process.

We wish to th i i
ne o ank Professo.r Hashim Kamali, Professor Yash Ghai and Professor Jill Cottrell for providing their
pertise at such short notice and within such a short period of time

Last but not least, we th
- ank our members who have provided their active and moral support in carrying out this p roj-

Shaaheen Hameed
Vice-Chairman
The Law Society of Maldives
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Foreword

This country is at an important crossroads. Maldivians are now beginning to engage in an open and free dialogue
on the constitutional and political reforms in their country. Healthy debate on the political front, formation of
political parties and ways to promote a cultural that values and protects human rights are some of the welcome

advances of the recent past. Today, Maldives has an unprecedented opportunity to further this ongoing reform
and development process in the country.

We are confident that draft proposal on the Constitutional Reform, submitted by the Law Society to the President
of the Maldives, will help promote and enhance this debate further. Leading international experts have
contributed to this effort based on their extensive experiences in other countries that have gone through a similar
reform process. Needless to say, this is a result possible largely due to the President of Maldives’ open invitation
to the public to voice their opinion on how the constitutional reform should proceed in the country.

UNDP has had a long and successful partnership in supporting legal reforms in this country. Recently, in
co-ordination with the Law Society and the Attorney General’s Office, UNDP has supported a mission by a
leading international expert in Islamic Jurisprudence to identify possible amendments to the Maldives

Constitution. The mission’s recommendations have formed a significant basis of this document. This proposal
now marks a considerable step forward in the reform process.

I wish to congratulate the Law Society of the Maldives for their vigorous efforts with a great degree of com-
mitment and professionalism during the entire process. I would like to thank the Attorney Generals’ Office, the
Law Commission, the High Court, the Ministry of Justice, and the Human Rights Commission, for their positive
participation and active support.

I wish success to the people of the Maldives in this endeavour.

Patrice Coeur-Bizot
UNDP Resident Representative
Maldives
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